PART 3: Extract from Managing Justice: A review of the federal civil justice system (The Australian Law Reform Commission, Report 89) 

​​​​​​​​​​​​​_______________________________________________________________________

2.17 
For some years, Australian law schools have accepted that their dual mission was to provide (or contribute to, in the case of combined degrees) a broad liberal education, as well as to provide a basic grounding for those entering the profession. As stated in Discussion Paper 62

To some extent, law is coming to be seen as a prestigious generalist degree that can prepare students for a variety of occupations. At the same time, law schools recognise their responsibility to provide the training necessary to prepare future legal practitioners, and there is a trend towards increasing the proportion of time and resources devoted to `professional skills training', whether through clinical or classroom based methods.

2.18 
In the United States, `live client' clinical programs, usually focussing on community legal centre/poverty law type practice, have been widely used by law schools to supplement classroom instruction on substantive law, and to provide students with an appreciation of the nature of `law as it is actually practised' -- including the social dimension and the ethical dilemmas which may arise.  Virtually every accredited American law school operates a substantial clinical practice program, and some have a range of programs which cater for specialist interests (such as environmental law, criminal appeals, civil liberties, children, and so on).

2.19 
In Australia, the much lower level of resources available to law schools has meant that only a handful of law schools run clinical programs -- and only the University of Newcastle allows students to undertake a fully integrated clinical degree program rather than simply an elective unit.  Both for reasons of resources as well as recognition of the importance of non-adversarial forms of dispute resolution, the emerging trend in Australia has been toward the teaching of generic `professional skills'  -- that is, skills which will be needed in any subsequent legal practice, but would be equally valuable in a range of other occupations and professions. According to this view, legal education should focus on the development of skills other than advocacy and the analysis of appellate judgments, to include training in fact finding, negotiation and facilitation skills, as well as the discrete skills, functions and ethics associated with decision making. 

2.20 
As noted in DP 62, the major 1992 review of legal education in the United States -- the MacCrate report  – sought to narrow the gap between what was taught in law schools and the day to day skills (and ethical understandings) required of modern legal practitioners. Perhaps the best known and most quoted part of the MacCrate report was the `Statement of Skills and Values' (SSV), which seeks to enumerate core skills for lawyers which law schools are meant to address. According to MacCrate, the 10 fundamental lawyering skills are

· problem solving 

· legal analysis and reasoning 

· legal research 

· factual investigation 

· communication (oral and written) 

· counselling clients 

· negotiation 

· understanding litigation and alternative dispute resolution processes and consequences 

· organisation and management of legal work, and 

· recognising and resolving ethical dilemmas.

The `fundamental values of the profession' according to the MacCrate report, are

· the provision of competent representation 

· striving to promote justice, fairness and morality 

· striving to improve the profession, and 

professional self development. 

2.21 
As the Commission commented in DP 62

It is notable that where the MacCrate Report focusses on providing law graduates with the high level professional skills and values they will need to operate in a dynamic work environment, and assumes that lawyers will keep abreast of the substantive law as an aspect of professional self development, the equivalent Australian list -- the `Priestley 11' -- focusses entirely on specifying areas of substantive law. [36] In other words, MacCrate would orient legal education around what lawyers need to be able to do, while the Australian position is still anchored around outmoded notions of what lawyers need to know. 

2.23 
Following this recommendation, a `joint multi-sectoral committee' was established in 1998, comprised of four academics, one judge, one practitioner and one CLE provider, and a discussion paper released in late 1999.  The `Recommendation 49 Committee' settled upon a number of premises for its conclusions and proposals, including

· The study of law necessarily involves a study of human interaction and conflict and of various approaches to responding to these phenomena. The practice of law moves the study of law directly into engagement with human interaction, and through this engagement is itself part of the process of norm or law creation. To ensure that the law and legal system operate to support social development and improvement in human interaction, rather than exacerbating conflict, lawyers must develop high levels of self-awareness and of reflection on their practice at the individual and general levels. 

· A comprehensive modern legal education curriculum must focus on the development of this awareness and encourage effective social interaction, knowledge and information as an essential aspect of the discipline of law, as well as developing technical expertise about application of legal rules and the various ameliorative responses available in the legal system. 

· This requires a cross-disciplinary approach to legal education and may include materials and faculty from a range of social sciences such as psychology, sociology, conflict resolution specialists and social work schools. This information is a substantive aspect of legal education that is obtained through a combination of theory, experiential learning and conflict analysis skill, including legal analysis. 

2.24 
The Recommendation 49 Committee's proposals for discussion mirror the points above, as well as specifying that

· Law students should have the opportunity in substantive courses to practice negotiating the settlement of legal problems and to develop knowledge about theories of analysis of interpersonal conflict. Students should be expected to develop an awareness of contract clauses that provide for dispute resolution as well as to design and critically evaluate processes for resolving conflicts in light of broader public interest concerns and legal rights. 

· In order to develop their negotiation, communication and conflict resolution skills, law students should be encouraged, through varying forms of evaluation, to carry out some team projects that develop the ability to reach solutions and resolve interpersonal conflict effectively. There should be an opportunity for reflection on these exercises. 

· Civil procedure courses should include information about the various dispute resolution processes and practices available and their utility in resolving various kinds of problems. 

· Law schools are urged to consider making mandatory ethics courses which should include negotiation and mediation ethics as well as issues relating to obligations of lawyers regarding human rights and inter-personal relationships. 

Increased emphasis on broad professional skills development

2.78 
As discussed in DP 62, the traditional law school focus on developing analytical skills through a close reading of cases and statutes in subjects organised around bodies of substantive law is increasingly being supplemented by teaching in areas of dispute resolution, advocacy, fact finding, client interviewing (that is, communications), negotiation and drafting -- all areas which also are replete with difficult ethical dilemmas for practising lawyers. This teaching need not be limited to separate subjects -- some of the best skills teaching occurs in context, within substantive units.  For example, the law of contracts provides opportunities for skills development in negotiation and drafting, and for contemplating the ethical considerations involved in negotiations. Teaching good corporate lawyering, while not sufficient to ensure good corporate citizenship, can help equip our graduates to be effective not only at best-practice advising, planning and advocacy for corporate interests, but also at doing so reflectively and responsibly. 

2.79 
The Commission is aware of the resource intensive nature of professional skills training, which generally requires `small group teaching' to be effective. Greater financial support from the profession, alumni and government is needed to make this more achievable. Nevertheless, it is apparent from university handbooks that most (if not all) Australian law schools already share some commitment to advancing this approach -- but much can and should be done. 

2.80
In order to assess progress in this area, law schools should make explicit the nature and extent of their skills development programs (whether as separate units, as modules within substantive units, or in clinical programs), and how they examine these skills. 

2.81 
In calling for greater attention to be paid to broad, generic professional skills development, the Commission does not seek to minimise the need for students to receive a solid grounding in core areas of substantive law, the historical organisation (and divisions) of the common law system, the language and key concepts of core areas of law, and the nature of the relationships as between the state, the courts and the individual.  As stated in DP 62, the Commission 

does not wish to perpetuate a false polarity between substantive knowledge and professional skills. It is obviously important to provide law students with a basic grounding in the major areas of substantive law, especially `building block' areas such as contracts and public law, and to acquaint them with how these areas developed over time -- that is, to provide an appreciation of the common law method. Nor is it possible to teach legal professional skills effectively in a substantive vacuum, or in manner which does not promote intellectual analysis and reflection on law as an art and a social science as well as a technical or professional service. 

2.82 
What the Commission does wish to see, however, is a move away from a solitary preoccupation with the detailed content of numerous bodies of substantive law, which is essentially the position taken by the `Priestley 11' requirements.  For one thing, this approach makes it difficult to agree upon a set of `core' areas of substantive law. There is little doubt that the core must include constitutional law, criminal law, contract, torts, and property law. Some generations ago administrative law was barely recognised and conveyancing was a staple of the profession. Some important and high profile areas -- such as family law, environmental law, taxation and trade practices -- are popular with students, but are rarely compulsory in law schools. Globalisation suggests that public international law and conflicts of law (private international law) could be seen as within the modern `core', but few law schools make these compulsory.  In the United Kingdom, a recent joint statement by the Law Society and Bar Association (awaiting the approval of the Lord Chancellor) emphasised the importance of intellectual lawyering skills, and listed only about a half-dozen `core areas of knowledge', including European Community Law. 

2.83 
Second, a requirement that students must `master' (or least `know') large bodies of substantive law ignores the stark reality that this substance changes dramatically over time -- sometimes in a very short time. Where once it was possible to trace the slow and careful development of the common law, and identify with either the `bold' or `timorous' judges of the English superior courts, Justice Paul Finn has described Australians as `born to statutes'.  Justice Michael McHugh has noted that

 [l]egislation is the cornerstone of the modern legal system. For a long period in the history of the Anglo-Australian legal system, the rules of the common law, as modified by the great system of equity jurisprudence, were the basic instruments of public and private law. But throughout this century, successive Parliaments have legislated to control more and more social and economic conduct. As a result, the rules of the common law and equity are constantly being modified by statute law. The growth of legislation appears to have reached almost exponential levels. However, the increase has not been so much in the number of Acts passed as in the length of legislation passed. 

2.84 
Thus, a student who `masters' taxation law or environmental law or social security law, but does not then work in these areas for a time, would find the substance of the law almost unrecognisable a decade later; and a practitioner who relied significantly on what he or she learned in law school would soon, if unwillingly, become acquainted with the law of professional negligence.

2.85 
Again, it is important to make clear that, properly conceived and executed, professional skills training should not be a narrow technical or vocational exercise. Rather, it should be fully informed by theory, devoted to the refinement of the high order intellectual skills of students, and calculated to inculcate a sense of ethical propriety,  and professional and social responsibility.  The Commission agrees with the view of the Lord Chancellor's Advisory Committee on Legal Education and Conduct in the United Kingdom that an undergraduate law degree course `should stand as an independent liberal education in the discipline of law, not tied to any specific vocation', and its warning that a good legal education should not be `highly instrumental' or `anti-intellectual'. 

2.86 
In mandating requirements for legal education in Australia, surprisingly little regard has been paid to the policies, debates and experiences which are shaping education and training in other learned professions. Professor Stephen Leeder, Dean of Medicine at the University of Sydney, has suggested,  for example, that `common and important themes' have emerged in recent times with respect to medical education, with `the beginning of a substantial, Australia-wide discourse on the reform of medical education'. 

2.87 
Leeder notes that surveys of medical practitioners indicate that they generally were happy with the way their own degree program gave them an `excellent grounding in the basic sciences', but they also believed that there were important matters which were missing from their education.

[They] identified communication skills most frequently, skills of critical appraisal of information and research including statistics, and inadequacies in the education methods used to teach [them]. Other strong themes were a perceived lack of integration of basic science with clinical practice, a lack of explicit teaching in regard to the method of problem-solving, no training for coping with the practicalities of practice management, and not enough on ethics and philosophy. 

2.88 
In DP 62, and later in this chapter, the Commission notes that the particular ability of judges to engage in self directed learning must be recognised in the design of judicial education programs. The very high quality of Australian law students, however, is a factor which receives too little consideration in the design of many legal education programs (both LLB and PLT). Despite the enormous growth in the number of law schools and the number of places available to law students, the almost insatiable demand for entry into law school has created a highly competitive environment in which virtually all law schools can select from within the top 10 per cent of the annual cohort of applicants, and the leading law schools select from within the top 1-2 per cent. 

2.89 
Accompanied by a commitment to facilitating `lifelong learning' for professionals, Australian law schools might consider adoption of an underlying philosophy which holds that 

 [i]n a changing environment, the best preparation that a law school can give its graduates is one which promotes intellectual breadth, agility and curiosity; strong analytical and communication skills; and a (moral/ethical) sense of the role and purpose of lawyers in society.  [END]

� This section is reproduced with the permission of the ALRC.  Note that footnotes have not been included.
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