The funding of legal education


1 3 May 2001

2 The Secretary

3 Senate Employment, Workplace Relations, Small Business 

4 and Education References Committee

5 Suite S1.61 Parliament House

6 CANBERRA ACT 2600

7 By fax: (02) 6277 5706

8 Email: eet.sen@aph.gov.au
Dear Sir, 

8.1 Re: Senate Inquiry

8.2 The capacity of public universities to meet Australia’s higher education needs

Please find attached a submission together with supplementary information submitted on behalf of the Council of Australian Law Deans (CALD).  The various parts are attached to this letter as separate attachments.  The Council has sent a hard copy of the submission by separate cover.

The Council seeks leave to appear before the Committee to make an oral presentation by way of support for its submissions.  The 8 attachments to this letter are as follows:

1. Submission to the Senate Inquiry on Higher Education; 
2. The Funding of Australian Law Schools, Council of Australian Law Deans, 2001;

3. Managing Justice, A Review of the federal civil justice system, Australian Law Reform Commission Report No 89, extract from chapter 2, Education, Training and Accountability;

4. Skills Knowledge and Values in Australian Legal Education - The position of Australian Law Deans (1985);

5. The Importance of Law Libraries – A Position Statement of CALD;

6. The Role of Standards for University Law Libraries (CALD);
7. The Laws Schools and Admission to Practise.

8. Bibliograph.
I look forward to hearing from you.

Yours faithfully
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Professor Paul Ames Fairall

8.2.1 Chair, CALD

Attachments/8

THE COUNCIL OF AUSTRALIAN LAW DEANS

Introduction and Recommendations

This submission from the Council of Australian Law Deans (CALD) contains seven Parts to assist the Committee in its deliberations.  The Parts are as follows:
9. Submission to the Senate Inquiry on Higher Education);
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Part 1: Submission to the Senate Inquiry on Higher Education

______________________________________________________________________________________

The major issue for Australian law schools is a chronic deficiency of funding, in a context of growing demand for legally qualified graduates.  The funding deficiency is an aspect of a broader deficiency in funding the tertiary education sector.  The Council for Law Deans therefore respectfully adopts the broad thrust of the Australian Vice-Chancellors’ Committee’s (AVCC) submission to the Inquiry. In particular, CALD recommends to the Committee that it:

· Recognise that Australian law schools are currently seriously under-funded

· Recognise that as the emphasis in law teaching has shifted from learning a body of knowledge to the acquisition of skills, the historical reasons for the current under-funding no longer have any validity

· Recognise that to continue the under-funding of law schools courts the danger of undermining the ideal of an ethical and altruistic profession that plays a key role in the good governance (and therefore the efficiency and prosperity) of Australian society

· Support substantial additional government investment in law schools to underpin the quality of teaching and learning, particularly in relation to the acquisition of skills;

· Support substantial additional funding to underpin equitable student access, especially in relation to recognised equity groups; 

· Recognise that the standard of legal education has been high across Australia, but is seriously threatened by funding shortfall experienced by all law schools.

· 

· Recognise the chronic deficiencies in relation to law library funding by comparison with the funding of libraries in other comparable jurisdictions, and the disadvantage of regional and some metropolitan law schools in relation to access to library resources.

· Recognise the impact of differential HECS arrangement in relation to law under which law students pay more for their education than is allocated to them by internal funding models; 

· 

The remainder of the Submission addresses the terms of Reference, where relevant, seriatim. 

[T]he capacity of public universities to meet Australia's higher education needs, with particular reference to:

(a) 
the adequacy of current funding arrangements with respect to:

     i.
the capacity of universities to manage and serve increasing demand,

    ii.
institutional autonomy and flexibility, and

    iii.
the quality and diversity of teaching and research;

· CALD is deeply concerned about present levels of law school funding.  Concern about law school funding is shared by the Law Council of Australia (LCA), the Law Admissions’ Consultative Committee (LACC), and the Australian Law Reform Commission (ALRC).

· There does not appear to be any institutional limit to the capacity of the university sector to service the increased demand for law. Law is often treated as a low cost discipline. This approach is based on an outdated model of legal education as chalk and talk appellate court analysis. This involves a fundamental misconception about legal education. It fails to take account of infrastructure costs, for example law libraries and moot courts (see below).  It fails to address the cost of teaching generic and or legally relevant skills, or the development of live client clinical programs or simulated clinical programs which require additional funding.

· 
· It is difficult to assess the quality of teaching within a discipline.  However, there is some evidence of low student satisfaction rates in comparison with other disciplines. A present AUTC grant is researching this issue under the aegis of a consortium of law schools. Comparison of student satisfaction levels across various disciplines need to account for relatively high entrance standards in law, and the imposition of the highest rate of differential HECS, tending perhaps to inflate somewhat expectations.
· Law Schools place a very high value on quality teaching, and have taken significant steps in recent years to improve the quality of teaching, to introduce quality assurance mechanisms, such as the introduction of Teaching Awards, course review mechanisms, and student feedback systems.
· Entry standards to law programs are generally high. However, there are exceptions, especially in regional areas where  there is some evidence that universities have used law as a buffer to ensure that profile loads are met. As noted above, in view of the present and continuing strong demand for law places, it is tempting to achieve load targets by sweeping up the unsatisfied demand for law places. If funding fails to follow places within the university, the result may be cross subsidisation at the expense of law students. Such practices may also result in lower entry standards for law.  However, even in schools with relatively low entry standards (when compared with the most sought after law degrees) they are still relatively high in comparison with other university programs.
(b) 
the effect of increasing reliance on private funding and market behaviour on the sector's ability to meet Australia's education, training and research needs, including its effect on:

     i.
the quality and diversity of education,

    ii.
the production of sufficient numbers of appropriately-qualified graduates to meet industry demand,

    iii.
the adequacy of campus infrastructure and resources,

    iv.
the maintenance and extension of Australia's long-term capacity in both basic and applied research across the diversity of fields of  knowledge, and

v.
the operations and effect of universities' commercialised research and development structures;

· A small number of metropolitan law schools have DFP programs. A number of large law schools have such programs, for example, Sydney, NSW, Melbourne, Monash. CALD does not have a policy position on the issue of DFP students in undergraduate law programs.  However, it is noted that the under current differential HECS arrangements law students pay $5722 for a full time program. Most law schools receive funding of approximately $4,000 per EFTSU.  The existence of a solid DFP market may be useful to some law schools capable of exploiting it. 

· 
· CALD has a strong commitment to access to justice.  Access to legal education is one aspect thereof.  There is some concern that a trend towards “privatisation” of the legal education market may diminish access of those students who cannot afford to pay up front fees.  The impact upon equity groups is a matter of some concern. We do not advocate the elimination or reduction of fee-paying programs, but we do believe that these programs should not come at the expense of reduced government support for higher education.  Any solutions we adopt have to increase total funding in each institution in the system.  Otherwise, the quality of legal education will be eroded.
(c) public liability consequences of private, commercial activities of universities;

·  No CALD submission.

(d) the equality of opportunity to participate in higher education, including:

i.
the levels of access among social groups under-represented in higher education,

ii.
the effects of the introduction of differential Higher Education Contribution Schemes and other fees and charges and changes in funding provision on the affordability and accessibility of higher education,

    iii.
the adequacy of current student income support measures, and

    iv.
the growth rates in participation by level of course and field of study relative to comparable nations;

· CALD is concerned that the placement of Law in the upper band for HECS purposes may inhibit enrolments in some areas, particularly from mature age students and women

· 

· CALD believes that the policy foundation for placement of law in the upper band for HECs purposes is flawed and reflects a misconception of the Australian legal services market. For example, many law graduates in regional areas do not earn high incomes. This becomes a real issue for older students especially those coming in with HECS debts (law is often a graduate course) and those who will go on to work in legal aid, community legal centres, regional and rural areas.

(e) the factors affecting the ability of Australian public universities to attract and retain staff in the context of competitive local and global markets and the intellectual culture of universities;

· CALD is concerned about the capacity of law schools to attract and retain good staff.  There is evidence that talented law graduates are deterred from entering the academic sector for reasons relating to the terms and conditions of academic employment.  There has, for example, been a significant decline in academic salaries by comparison with similar levels of professional attainment in the legal profession. The pegging of law professorial salaries to the rank of the judiciary has long since gone. A Supreme Court judge earns more than double the wage of a university professor. A federal magistrate earns almost double that of a law professor. First year graduates often earn more than associate lecturers who have been teaching the same students.

· CALD notes with concern the widening gap in both salaries and conditions for world-class teaching and scholarship between Australian law schools and those overseas that have successfully recruited a significant number of the country’s best senior staff in recent years.  Most Australian law schools have seen such staff leave to join law faculties in the United States, Canada and the United Kingdom.  This appears to be the result not simply of massive income differentials.  It is also a function of much superior conditions for teaching (with smaller class sizes and better physical plant) and research (with much better libraries, as already indicated in this submission). 

(f) 
the capacity of public universities to contribute to economic growth:

     i.
in communities and regions,

    ii.
as an export industry, and

    iii.
through research and development, both via the immediate economic contribution of universities and through sustaining national capacity in the longer term;

· CALD seeks to emphasise the value of law in society – especially in light of the value now placed internationally on "good governance".  This is strongly supported by the rule of law and the recognition of appropriate systems of law and regulation; the growth in international commerce; the huge growth in areas such as IP, IT, and bio-ethics which need to be underpinned by appropriate laws.  Within this environment it is odd that funding for legal education is treated less favourably than funding for other disciplines such as nursing or education. 

· CALD seeks to contribute to the export sector by actively marketing its services overseas.  CALD has in fact sponsored a publication (Studying Law in Australia (SLIA) which is made available on line and in hard copy for distribution to external missions.  The export initiatives are supported by the International Legal Services Advisory Committee (ILSAC) situated within the International Legal Services Section of the Commonwealth Attorney-General's Department.

· 
· There is a growing market for Australian legal services in the Asian region in particular. Australian legal firms are actively competing with firms from North America and Europe to provide services in the region. Australian law schools aid this development through the provision of graduates capable of operating in an international environment.

· CALD is strongly of the view that an investment in legal education is an investment in economic growth. Modern legal education seeks to emphasise problem solving and skills training.  The transferability of such skills in a rapidly changing external environment is now recognised as a valuable asset that should be key goal of the law degree. 

· One matter of concern is the way in which legal research is undervalued within most universities. There is some concern that the development of research training management plans with areas of research foci aimed at the ordering of distribution of research funding may impact negatively on funding for legal research. 

 (g) the regulation of the higher education sector in the global environment, including:

     i.
   accreditation regimes and quality assurance,

ii. external mechanisms to undertake ongoing review of the capacity of the sector to meet Australia's education, training, research, social and economic needs, and

iii. university governance reporting requirements, structures and practices; and

· CALD strongly contends that the study of law is a legitimate university discipline and that the legal services sector is well served by the existing 28 university law schools.  There has been considerable growth in the number of law schools and law students over the past decade. The increased participation rate of woman is particularly noticeable. In a number of law schools females outnumber male students.

· CALD is strongly committed to the present system of university based legal education. In most Australian jurisdictions a law degree from a tertiary institution is a prerequisite for admission to legal practice, followed by a period of postgraduate vocational training, called Professional Legal Training or PLT.  (In at least two jurisdictions it is still possible to be admitted to legal practice by on the job vocational training.) 

· CALD has in the past opposed attempts to merge law schools within larger administrative units, for fear that law schools would lose control over essential curriculum and issues and financial control.  CALD notes that in some cases merger has occurred without significant disruption, but some law schools report serious dislocation and loss of autonomy flowing from merger.  CALD has in the past affirmed the view that law schools should be separate administrative units headed by a person called a law dean. 

· There is at present no single accreditation authority for law schools or law programs.  Law Schools have however been compelled to comply with certain standards laid down by the Law Admissions’ Consultative Committee (LACC) for the academic component of the law degree.  This has been by virtue of the gate-keeping role of the admitting authorities in the various jurisdictions who have the power to admit persons to practice.  Attempts to establish a national accreditation council have met with a lack of funding support from SCAG, although such moves are strongly supported by the Law Council of Australia and LACC.  CALD is also of the view that a properly constituted body may play a valuable role in the maintenance of high standards of legal education.

(h) the nature and sufficiency of independent advice to government on higher education matters, particularly having regard to the abolition of the National Board of Employment, Education and Training.

· No CALD submission










�PAGE \# "'Page: '#'�'"  ��I was not clear on what this was referring to and it didn’t seem to be making a strong point.


�PAGE \# "'Page: '#'�'"  ��Subsumed above


�PAGE \# "'Page: '#'�'"  ��This may be so but let’s not weaken the submission by putting it in black and white. It can be conceded (if necessary) at the hearings.





1
8

