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INTRODUCTION

ACPET welcomes the inquiry by the Senate Employment, Workplace Relations, Small Business and Education References Committee into the capacity of public universities to meet Australia’s higher education needs.  The Australian Council for Private Education and Training (ACPET) has a vital interest in the tertiary sector and represents a range of private providers of higher education and vocational education and training courses.  Given the nature of education in Australia, movements in the public sector affect greatly the private sector.

In this submission, ACPET has focused on (c) and (g)(i) in the Terms of Reference namely (c) the public liability consequences of private, commercial activities of universities and (g)(i) the regulation of the higher education sector in the global environment, including accreditation regimes and quality assurance.

ACPET contends that a number of principles should be seen as basic to the future operation of the publicly funded tertiary education sector in the manner that it intersects with the private tertiary sector in Australia namely, the principles of competitive neutrality, of transparency, and of complementarities.  In implementing these principles, ACPET believes that a number of reforms need to be undertaken.  Therefore:

1. ACPET recommends that all legislated concessional treatment provided to publicly funded universities be provided solely on the basis of their specific activities and not because they are publicly funded universities and that all commercial operations operated by these institutions be excluded from access to such concessions.

2. ACPET recommends that: 

(a) in future, all publicly funded universities be obliged to meet all obligations placed on education providers by the federal Parliament;

(b) all current exclusions be deleted from existing federal Acts by way of an omnibus Education bill; and 

(c) the federal government negotiate with the States to ensure that this policy is implemented in any State legislation covering this area.

3. ACPET recommends that all Australian citizens enjoy the same rights with regard to public support for their education regardless of which accredited educational institution they choose as their place of study.

4. ACPET recommends that the federal Parliament require a common accounting standard for all educational institutions in receipt of funds from the federal Parliament to ensure that the calculation of educational cost of foreign nationals: 

(a) be not less than the average Australian student cost attending that institution as funded by state or federal Parliaments; and

(b) includes a percentage of all additional costs incurred by that publicly funded institution on obtaining such students including items such as overseas promotional travel, agents commissions, advertising, additional staff and other specialised resources.

5. ACPET recommends that the Senate Committee in its current inquiry seek answers to the following questions: 

(a) Why do not more universities utilise their normal structures to take in all of their fee-paying students given that they have the legislative capacity to do so? 

(b) Why have a number of universities established wholly owned companies to carry out an identical fee-paying activity to that which they already undertake as public institutions? and 

(c) Is the establishment of private arms of public universities driven by a desire to maximise returns, being tantamount to frank acknowledgement that the public structures are inefficient and wasteful of taxpayers’ funds?

COMPETITIVE NEUTRALITY

This principle is a well-established element of public policy in Australia.  It is a key plank of the Competition Principles Agreement (CPA) between the Commonwealth and State/Territory Governments.  One of the key rules flowing from this agreement to a national competition policy is that government business enterprises, operating in direct competition with private businesses, should not enjoy regulatory advantages over such businesses.

While the principle of competitive neutrality is intended to relate to entities, the neutrality objective is activity-based in that it relates to commercial activities.

A major issue under an entities-based approach is the treatment of public educational activities versus the treatment of income generating and other commercial activities of the public universities.

ACPET strongly objects to the current practice whereby universities as entities receive a range of benefits and exemptions instead of the focus being on specific activities undertaken by the universities in the market place.  These entities are provided with taxation and other concessions thereby minimising administrative/compliance costs and providing an unfair advantage over other education providers.

The entity-based approach to activities of public universities cannot avoid giving rise to anomalies depending on where the universities, themselves, choose to place the highly arbitrary border between their public and private activities.

Naturally, any changes to the current treatment of public universities will be a matter of considerable sensitivity and concern to them.  Undoubtedly, they will argue that these income-generating activities are essential inputs to their other educational activities.  However, such concessional tax treatment for commercial activities of public universities differs from the normal international practice where most countries apply income tax to the ‘unrelated business income’ of such education institutions.  In addition, the principle of competitive neutrality requires that tight limits be placed on the allowable extent of such commercial activities and that an open reporting mechanism be enforced via the funding mechanism in the Higher Education (State Grants) legislation.

RECOMMENDATION 1: ACPET recommends that all legislated concessional treatment provided to publicly funded universities be provided solely on the basis of their specific activities and not because they are publicly funded universities and that all commercial operations operated by these institutions be excluded from access to such concessions.

ACPET is not opposed to additional funds going to public universities.  However, we are opposed to it being provided in a manner that is neither transparent nor competitively neutral.  The public cannot make an adequate judgement of the efficiency and effectiveness of the expenditure of its funds unless it knows how and in what manner such funds are being expended and whether or not the same public benefit outcomes could be obtained by lower expenditure.

Publicly funded universities run commercial enterprises that compete directly with private sector providers – many of which are small to medium size businesses.  It is assumed that in some cases these commercial enterprises have been commenced for genuine educational reasons such as providing students with realistic work experience.  Nevertheless, the charge out rates are often extremely low in that the inputs escape GST and outgoings such as rent, wages and electricity are often not included in the charge out rate calculation.

It is also clear that some private institutions trade on their establishment by Acts of State Parliaments as though this were a government enforcement.  This provides a substantial market edge in countries such as China.  It is interesting to note the difference between the way in which Bond University and the University of Notre Dame Australia were established by a separate Acts of the Queensland and Western Australia Parliaments respectively and the method by which Melbourne University Private was established under the Victorian Tertiary Education Act of 1993.

With the advent of the original ESOS Act, some universities sought refuge from the onerous NTA provisions contained in that legislation by moving the registration of their foundation courses away from their wholly-owned university companies, (which were and continue to be the real “providers” of the course), to the universities’ own CRICOS listings.  Whilst not illegal, this practice certainly afforded universities and their companies an unfair commercial advantage.  This situation has not changed as an inspection of the CRICOS database readily reveals.  In addition, at least one state government treats universities and private providers differentially by allowing CRICOS registration of courses by universities as pro forma and not levying statutory fees and charges as happens on all private providers.

Under the new ESOS Act S18, fees must be collected by the registered provider of any course, (the owner of the CRICOS code), and not by the service provider (the university owned company).  Furthermore, since the company is providing a service to the university, (viz., teaching its courses), questions of GST liability arise.  The level playing field has had a decided tilt in favour of a number of university-owned companies, enjoying an unwarranted commercial advantage for a number of years now.  As the NTA provisions are removed in July, we will presumably see another migration of CRICOS codes, back to the companies.

Every legislative exclusion of public universities simply creates yet another distortion in what should be a fair and equitable education marketplace where quality and price determine outcomes rather than legislated advantage.

RECOMMENDATION 2: ACPET recommends that: 

(d) in future, all publicly funded universities be obliged to meet all obligations placed on education providers by the federal Parliament;

(e) all current exclusions be deleted from existing federal Acts by way of an omnibus Education bill; and 

(f) the federal government negotiate with the States to ensure that this policy is implemented in any State legislation covering this area.

HECS is not available to students who undertake courses at private tertiary institutions.  ACPET considers that this is unfair and discriminatory particularly when a comparison is made with the secondary school sector where there is direct support for students from public funds.  While the quantum may be in dispute, all political parties in the Parliament support the principle of such funding for private schools.  ACPET believes that it is absurd that students become disenfranchised once they move from secondary to tertiary studies.

ACPET does not accept that some private providers such as the Australian Catholic University should be deemed eligible to receive public funds via HECS and others are not.  We acknowledge the historical precedent of their founding constituent bodies but history does not render such discrimination any less discriminatory.  If anything it makes it worse since it perpetuates an error that ought to have been rectified.  What is the principled basis upon  which ACPET members are discriminated against by legislative fiat?  Why are students of ACPET members held by the Parliament to be inferior to those of ACU?

A continuing denial of the HECS facility to students in private tertiary institutions does nothing to benefit public education and may well be operating to cause it detriment.  

ACPET is of the view that private competition in the tertiary education sector can provide the same quality impetus as it has in the secondary education sector.  As a consequence of this competitive pressure, public secondary education provision has also significantly improved its operation over many years.  It is logical that the same can occur in the tertiary sector if a level playing field is provided.  The public has determined that those who seek out private education for their children should not be penalised to the extent that all public support is withdrawn.  It is likely that the public takes the same attitude with regard to the tertiary education sector.

RECOMMENDATION 3: ACPET recommends that all Australian citizens enjoy the same rights with regard to public support for their education regardless of which accredited educational institution they choose as their place of study.

TRANSPARENCY

This principle is being viewed as of increasing importance by the public that requires information on the expenditure of its taxes so that it can make a judgement at election time.  Governments have embraced this principle in such legislative forms as freedom of information Acts, regulatory business codes, imposition of ethical standards and the statutory declarations of pecuniary interests.  However, there is a continuing need for vigilance in this area since it is a natural tendency to seek to cover up mistakes or practices that, while not illegal, would normally be regarded as unethical.

It is of concern to ACPET that the growth of private arms of public institutions has seemingly moved in the opposite direction by taking out of public view much of what it has funded by way of infrastructure in the past or goodwill and expertise in the present.  Public universities have structured their private arms in such a way as to remove the liability of universities for the activities of these entities and replace it with the normal corporate liability.  This has had the effect of removing from public scrutiny the activities of such entities.  

Nevertheless, it is clear that universities trade on the connection between their public face as a university and the various private sector entities that they establish.  This is often a very effective marketing tool.  However, the close synergies between these public and private organisation has meant that the general public has come to rely upon the university as the guarantor of the private institution whereas often no such guarantee exists.

The consequences of this situation have meant that where such a private arm has got into financial difficulty then the public university has come to its aid.  A recent example of this has been given a public airing in The Age newspaper and concerns Melbourne University Private (Thursday 22 March 2001) under the title “Private Uni Fails To Pass The Test”.  The Committee with its investigatory powers would not find it difficult to obtain detailed information from DETYA and the universities on other specific examples and then follow the money trail to discover how far, and in what manner, public monies provided for the education of Australian students have been utilised to prop up failing private sector ventures.  For example, Professor Alan Gilbert as Vice Chancellor presumably does not have any of his salary paid by Melbourne University Private but would have spent considerable time on its affairs since it was established in 1998 as would other senior staff.  The Auditor-General’s report referred to in the article mentioned above may well provide useful material for the Committee. In a similar vein, evidence about Victorian TAFE institutes failing to comply with CRICOS registration standards tendered to the Committee by ACPET last year when the Committee was reviewing the new ESOS legislation, would be relevant.

The lack of reasonable accounting standards for international education export business within public education institutions such as TAFE and universities has meant that the actual costs of programs are brought to account only in the most rudimentary manner.  Public funds are being expended on foreign students by the provision of services, staff, lecture rooms,  libraries and the like possibly without full and proper apportionment.  Hence many public university courses are able to offer courses at a fee level that is simply not commercially viable for the private sector.  They would not be commercially viable for the public sector either without the hidden subsidy of public funds.  This situation offends both the principle of competitive neutrality as well as transparency.  It may well also offend against the conditions of the public funding to these institutions.

RECOMMENDATION 4:ACPET recommends that the federal Parliament require a common accounting standard for all educational institutions in receipt of funds from the federal Parliament to ensure that the calculation of educational cost of foreign nationals:

(a)  be not less than the average Australian student cost attending that   institution    as funded by state or federal Parliaments; and

(b) includes a percentage of all additional costs incurred by that publicly funded institution on obtaining such students including items such as overseas promotional travel, agents commissions, advertising, additional staff and other specialised resources.

COMPLEMENTARITIES

It has long been an accepted part of development in Australia that there are complementarities between the public and private sectors and that the optimal outcome for public policy is often achieved by inputs from both sectors.  This has been seen in areas as diverse as transport, medicine, manufacturing and education.  ACPET believes that there are complementarities between the public and private tertiary education sectors as well – a position effectively endorsed by the public institutions by the rapidity with which they grow their private arms.

According to the June 2000 “Survey of Private Providers in Australian Higher Education 1999” undertaken by Louise Watson of the University of Canberra for the Department of Education, Training and Youth Affairs, private provision of higher education is dominated by postgraduate courses — 47% of private EFTSU are in postgraduate studies and 44% in Bachelor undergraduate degree courses, compared to 16% in postgraduate and 83% in Bachelor undergraduate studies in public institutions.  Other undergraduate courses such as diplomas and advanced diplomas comprise 9% of student load in private institutions compared to 1% of EFTSU in public institutions.  In 1999, the full year estimate of student load in public institutions was 535 566 EFTSU.

While the EFTSU in private institutions represents about 4 per cent of total student load in the higher education sector currently, the area is being grown by both the private sector and the private institutions owned by public universities.  It is worth noting, the private sector caters for a range of different needs within the Australian community.  In 1998, the most recent year for which accurate figures are available, 72% per cent of students in private institutions were part-time compared to only 17%per cent of students in public institutions.  

As Louise Watson also points out, the biggest providers in the private higher education market are industry-specific professional associations that offer postgraduate degrees to members of their professions (for example, the Securities Institute, the Royal Australian College of General Practitioners and the Law Council).  Professional and industry associations tend to only offer courses at the postgraduate level and on a part-time basis.  Bachelor level courses tend to be offered by the other major providers, colleges of theology.  Several of these colleges have been operating for over one hundred years and many enjoy close working relationships with public universities.

Private niche providers have tended to operate in areas not catered for by public institutions such as alternative health therapies as well as some areas of the visual and performing arts and a few business specialties.  Public institutions have observed these successes and have often then entered these fields themselves.  For example, public universities now offer courses in chiropractic medicine and acupuncture that were courses pioneered and offered by private providers.

ACPET would have no objections to this increased competition for its members except for the legislated unfair practices that accompany it.  For example, in the National Code of Conduct that has resulted from recent changes to the ESOS Act, the following is stated: 

“By way of exception from the previous paragraph, the Authority may accept from a self-accrediting university a statement that provision made by it satisfies all of the requirements of the National Code without an inspection, so long as the provision in question is made solely by that university and is delivered in its principal State of operation.” (15.9)  

It is well known that public universities have for some time allowed their commercial arms to offer courses from their premises.  Hence the stringent health and fire safety requirements set down by councils can be avoided or may not necessarily be enforced.

Such exemptions coupled with others that appear in the legislation with regard to the assurance fund suggest that it is highly unlikely that the proposed National Code will have any impact on the way in which public universities teach and accredit overseas students.  As a consequence, ACPET believes that the new elaborate structure will be exploited by the public university sector to the detriment of the commercial viability of the private providers.

ACPET wishes to emphasise that its members have created good jobs for thousands of Australians.  These members contribute to ensuring that education is now on a par with wheat and wool as export earners for Australia and that the downstream economic impact of its colleges is likely to be comparable to that of public institutions at 1 to 1.5 multiplier effect.  In so doing, it believes that it deserves to be treated with respect by bureaucrats.  Every sector has it crooks as does the bureaucracy and parliaments.  However, the evident attitude of treating educational business operators as potential rorters is unfair, unhelpful and, at the end of the day, sabotage of Australian trade.

One is reminded of the “Yes Minister” approach in which the red brick universities are universally and systematically denigrated by the senior bureaucrats who are all graduates of Oxbridge universities.  Despite being a major contributor to the growth of this important export market, the private providers have received no recognition, little support and plenty of uninformed gratuitous advice and criticism from the DETYA.  Given that this Department works to a government that is supposedly in favour of private enterprise, this approach has impeded and inhibited the growth of this sector.  

ACPET emphasises that its members are more than willing to work with whatever government is interested in the development of reasonable policies capable of allowing for the growth of which this sector is capable.

Dale Spender has put it rather well in her article in Financial Review magazine BOSS of 2 February, 2001 (p.21) when she says

University teachers around the country are claiming the introduction of full-fee courses is a growing threat to academic standards; that because students are paying for their credentials, pressure is being placed on staff to pass them.  We are all being urged to side with the lecturers in deploring this change in universities to a customer/provider basis.

But some quick critical thinking reveals the fundamental flaw in the argument.  What we are witnessing is less about lowering the quality of the university product than it is about academics resorting to an old double standard.

Fee-paying students in the American private university system are not accused of bringing their institutions into disrepute.  It would be a nonsense to suggest that those paying huge amounts of money for courses at Harvard and Stanford are blots on the academic landscape.  On the contrary, they are likely to be seen as savvy purchasers of privilege.

Private education institutions have a long tradition of running sustainable businesses, which graduate highly respected – and satisfied – customers.  So when local university staff argue that introducing payment for service threatens the quality of their product, it tells us a lot about academic culture, and its distance from the customer.

Today’s students are learning “shoppers” who are being called upon to pay for their own credentials.  And they, too, have their standards.  They aren’t all that interested in buying products that make them feel like failures…

Students want value for their money.  They are perfectly within their rights to protest, or even to “pester for passes” when the qualifications they have contracted to buy are not forthcoming.

And they are on very strong ground.  On their own admission, universities are unable to provide a first-class education.  Which is why academics should be looking more to put their own house in order, rather than trying to blame the customers.

Public universities benefit from the presence of alternatives.  There is no natural monopoly in the education sector.  Indeed, the history of education globally has been that non-government institutions normally led the way in the provision of instruction at all levels.

Universities, themselves, have acknowledged the benefits of alternatives by establishing them themselves.  There are complementarities and these should be fostered by government and its departmental staff.  The private sector is largely Australian owned, almost 100% Australian staffed and accommodated.  The sector contributes to the growth of trade in many ways.  It can and does work well with the public sector.

RECOMMENDATION 5: ACPET recommends that the Senate Committee in its current inquiry seek answers to the following questions: 

(a) Why do not more universities utilise their normal structures to take in all of their fee-paying students given that they have the legislative capacity to do so? 

(b) Why have a number of universities established wholly owned companies to carry out an identical fee-paying activity to that which they already undertake as public institutions? and

(c) Is the establishment of private arms of public universities driven by a desire to maximise returns, tantamount to frank acknowledgement that the public structures are inefficient and wasteful of taxpayers’ funds?

Conclusion

Whether or not public universities undertake commercial activities in order to perform their core purpose effectively is a matter for them to determine.  However, such activities should be subject to the principles of competitive neutrality, transparency and complementarities.

ACPET members as taxpayers and citizens believe that public funds going to public universities should be utilised to further public education policy not to compete unfairly with the private sector in the provision of education to Australians or foreign nationals. 
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