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This submission is made by the National Council of Independent Schools’ Associations on behalf of its member Associations of Independent Schools in each State and Territory.

NCISA is the peak national body covering the independent school sector.  It comprises the State and Territory Associations of Independent Schools.  Through these Associations it represents a sector with over 900 independent schools, some 343,000 students and about 44,000 staff.

Independent schools include schools affiliated with the larger and the smaller Christian denominations, or with the Islamic and Jewish faiths: schools with varying interpretations of mainstream school education; and schools which promote a particular philosophy of education such as Montessori or Steiner schools.  Other independent schools, such as Aboriginal community schools or co-operative schools, cater for particular community groups.
Introduction

The National Council of Independent Schools’ Associations makes this submission on the understanding that it is for each school to interpret and respond to this issue in ways that reflect its distinctive character and respect its autonomy. It would be unacceptable to curb the capacity of independent schools to respond to the needs of their communities, consistent with their values and traditions.

Overseas students have for a long time played an important role in the independent schools sector. Currently, 60% of school level overseas students are enrolled at independent schools. Independent schools value the diversity and international perspective that overseas students provide. In return, the independent schools sector aims to provide these students with high quality education and an insight into Australia and the Australian way of life. Through this mutually beneficial exchange, strong and enduring links between Australia and other countries are forged.

Overseas students have become one of Australia’s largest export industries, bringing in to this country over $3 billion each year. These funds are not just fees paid to providers but include monies spent on living expenses and consumer goods, benefiting not only the education sector but also the Australian economy as a whole. The economic success of the industry has been achieved in the face of significant international competition, with established and new destinations such as the United States, the United Kingdom, India, Malaysia and Canada also constantly trying to increase their share of the overseas student market.

The independent schools sector supports the underlying policy of the proposed Education Services for Overseas Students legislation package 2000 as an endeavour to guarantee of the quality of the education provided to overseas students and as an instrument to maintain the good reputation and integrity of the education export industry in Australia, across all sectors.

NCISA strongly recommends a balanced policy approach that ensures that Australia’s reputation is preserved whilst maintaining Australia’s competitive edge internationally and avoiding too stringent controls that would make it difficult for reputable and established providers of international education to operate.

It is particularly important that government not impose unreasonably heavy demands on schools, particularly the majority of independent schools that only accept a few overseas students for reasons of cultural diversity or for traditional family reasons, and not as the mainstay of school operations.

For this reason, government policy needs to recognise and take into account that the sectors operate differently. Schools, vocational education and training institutions, including English language training, and tertiary institutions provide international education. Some are public institutions, some are in receipt of Commonwealth and State funding and others are wholly privately funded institutions, each operating under widely varying registration, accountability and legislative requirements.

Financial Accountability Requirements

The independent schools sector is currently exempted from the financial provisions of the ESOS Act, 1991. This continued exemption has been based on the fact that independent schools are in receipt of Commonwealth funding and thus are already subject to stringent accountability requirements that obviate the need for additional compliance measures.

These accountability requirements include,

· The Financial Questionnaire for Non-Government Schools required to be submitted annually by each independent school to the Federal Government,

· The Census of Non-Government Schools conducted annually by the Federal Government,

· Schools’ reporting on 

· Targeted Programs,

· National Goals,

· targets,

· Literacy and Numeracy,

· through the Annual National Report on Schooling,

· Schools’ compliance with relevant Federal laws, and

· Schools’ compliance with State and Territory registration laws.

While it is understood that the criteria for exemptions will be contained in the regulations made under the legislation, in a letter sent to the Affiliation of International Education Peak Bodies (AIEPB), of which NCISA is a member, on 6 October, the Federal Minister Dr Kemp stated that he “ha(s) in mind to continue the exemption for institutions receiving Commonwealth funding”. NCISA strongly supports this arrangement as one that takes into account the current extensive accountability to government requirements for independent schools.

Other Issues

There are also a number of other specific issues raised by the AIEPB regarding the legislation package with the Department of Education, Training and Youth Affairs in consultations, which have yet to be resolved.

s.5 Definition of an Agent

By including in the definition an agent, someone that “purports” to represent or act on behalf of a provider, institutions have no protection against unscrupulous agents who may use their good name without their knowledge or approval, and in fact the institutions may become liable for actions of which they are ignorant.

s.19.1 Giving information about accepted students

It has been assumed by NCISA that the information referred to in subsections (a) and (b) is the information provided in the electronic confirmation of enrolment (eCOE) which is sent by provided to the Department of Immigration and Multicultural Affairs via the Department of Education, Training and Youth Affairs. If not, this section requires a duplication of effort on the part of providers, imposing an extra and unnecessary administrative burden.

Further, with regard to subsection (f) any other prescribed matter relating to accepted students, NCISA wishes to emphasise that throughout the consultation process, the Department of Education, Training and Youth Affairs has assured providers that reporting would be limited exemption reporting only, that is that students who fulfil all their visa conditions would not need to be reported on in any fashion.

s.20.1 –20.4 Sending Students notice of visa breaches

NCISA welcomes the undertaking by the Department of Immigration and Multicultural Affairs to provide a pro forma breach notice for use by providers to enable them to fulfil the requirements of this section.

s.21.2 Record Keeping

The legislation should be clarified to reflect that institutions are being required to keep the students current address “as last notified by the student”. This is in keeping with proposed Department of Immigration and Multicultural Affairs requirements that the student notify the provider of their current address. 

s.36 Minister must consult States (National Code)

Given the scope and impact of the proposed National Code, it would seem pragmatic and preferable to allow industry to have as much input into the consultations as the State and Territory governments. While the current wording does not preclude such consultation with industry, neither does it mandate it.

There is also no provision for the Ministerial Council of Employment, Education, Training and Youth Affairs (MCEETYA) to formally endorse the new Code despite the fact that this Code will replace the current voluntary MCEETYA Code of Practice. This is particularly relevant given the increased requirements the Code will impose on States and Territories as registering bodies, that will almost certainly require additional resourcing.

As one of the main reasons for the new legislations was the perception that currently the State and Territory registering bodies have been unable to act effectively in “policing” the industry, this is a cause for concern. Industry believes that this could easily result in further increases to State and Territory level registration charges for providers in addition to the increases to the Annual Registration Charge already outlined in the legislation. This will impose yet another burden on providers which will inevitably have to be passed on to overseas students and result in further impediment to the selection of Australia as a destination for overseas students.

s.37 Establishing the national code

The National Code is to be established by gazettal and there is no provision for a parliamentary review of the Code. A mechanism for Parliamentary Review is desirable having regard to increased scope and penalties, including criminal code penalties, for infringements of the new Code.

s.40 Legal effects of the Code

The current wording of the section implies that students are without legal recourse against providers that breach the code. NCISA recommends that the note to the section be amended with the inclusion of a final sentence to convey the recourse available to the student to take action under the various consumer protection laws, both Federal and State.

s.25 Special levies
s.54.5 Contributions Review Panel

s.77.1 Fund Manager Powers

Each of these sections refers to the financial provisions of the Code. As exempt providers, it has not been necessary for the independent schools sector to participate in all of the consultation surrounding these issues. However, there appears, in each of these areas, to be a great deal of discretion left to the Minister in choosing the membership of the Review Panel (s.54.5) and also with the proposed Fund Manager, who has the ability to arbitrarily set special levies to the Fund (s.25). NCISA supports the AIEPB position that the existing Tuition Assurance Schemes be represented on the Review Panel and that the Fund Manager be required to consult the Panel before raising special levies.

s.80.3 Audit Report

There has been considerable concern raised with the requirement for the Fund Manager to submit an annual financial statement only to the Minister. At the very least, in the interests of transparency and accountability, it would be appropriate for copies of the audited financial statement to be provided to the Review Panel, as has been put forward by the Minister Dr Kemp in his letter to the AIEPB. This would be seen as a minimum requirement.

s.87 and s.90 Suspension and Cancellation

Presently there is no time frame for the periods of suspension outlined in these sections. While NCISA understands that prescribing a period of time would not allow flexibility in these matters, not setting a limit opens up the possibility of prolonged suspension for reasons that may not be the providers fault, eg administrative delays. NCISA proposes an amendment that sets a maximum period of suspension that would end if no further action were taken against the provider.

Code of Practice

NCISA and other industry representatives, as well as representatives from the State and Territory governments, have been involved in an on-going process of consultations with the Department of Education, Training and Youth Affairs regarding the new Code. Given the continuing nature of these consultations and the fact that the Code is intended to sit outside the legislation, it is neither possible nor appropriate at this stage to address NCISA’s concerns with provisions of the new Code in this submission.

Electronic Confirmation of Enrolment (eCOE) System

As stated above in relation to s.19.1, the Department of Education, Training and Youth Affairs has on many occasions assured providers that there would not be excessive reporting requirements associated with the new eCOE system, and that after their arrival in Australia, reporting on overseas students would be limited to exemption reporting only. Given the different nature of the sectors, to impose blanket requirements is not feasible and NCISA expects that to be reflected in the requirements of both the legislation and the New Code of Practice.

External Review

NCISA welcomes the Minister Dr Kemp’s undertaking in his letter to the AIEPB that he will bring forward the proposed 5 yearly review to 3 years and that for this purpose the Commonwealth will commission an independent evaluation of the operation of the legislation.

Conclusion

In essence, NCISA believes that the economic benefits and the international links and understanding created through international education are important to Australia and need to be sustained and protected. For this reason, NCISA supports the underlying policy aims of the ESOS legislation package and recommends strongly that existing exemptions that enable and encourage independent schools to take on overseas students without unreasonable administrative burden be preserved.
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