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Introduction

Australian universities enrol more overseas students than any other sector. In 1999 higher education was the largest sector with 44% of all students enrolled onshore.  The number of students studying within the higher education sector in 1999 was 84,304.

Universities have played the leading role in the education of overseas students for more than fifty years. They are therefore very concerned that their well-earned reputation for the delivery of quality education to overseas students is protected. 

Until the late 1980s universities provided education to overseas students largely free of charge. With the introduction of full fee students in the late 1980s the AVCC took the initiative in 1990 to establish a Code of Ethical Practice.  This aims to foster good practice by universities in providing education services to overseas students. We believe that this was a world first. It was put in place some years ahead of similar Codes being agreed to by Australian Federal and State Ministers responsible for education, or by other peak bodies.

In the past Australian universities have supported Federal and State governments in the legislative actions they have taken to underpin the export of education services, and in general terms support the proposed strengthening of that protection as presented in the Education Services for Overseas Students Bill 2000. We are concerned that Australia's reputation as a provider of quality education has been tarnished recently by a small minority of providers whose behaviour is reprehensible and apparently unable to be controlled by current legislation.

Although the provisions contained in the Bill will strengthen the Commonwealth's hand in dealing with problems once they arise, we believe that stronger prevention and monitoring, the responsibility for which rests with the State and Territory accreditation authorities, is also critical.

The major concern Australian universities have with the Bill relates to the almost unlimited powers given to the Commonwealth Minister to create and change the National Code.  The Code will play a fundamental role in the new legislation and breaches of it will have significant implications for providers.  Given the Code's significance we believe that it should be subject to parliamentary review and Commonwealth-State Ministerial Council (MCEETYA) endorsement.

Finally, the Bill does not specify which providers are to be exempt from the requirement to belong to a Tuition Assurance Scheme [Section 22 (3)]. Universities are exempt under the current legislation and must continue to be so under the new arrangements. Universities, unlike most other education institutions,  are established under their own State, Territory or Commonwealth legislation. This legislation imposes stringent audit and reporting requirements and, combined with the Commonwealth funding arrangements applying to them, ensure their financial viability.  We will seek to have this matter addressed when the Regulations are considered.

Detailed Comments on the Bill

Reference [Section]
Concern
Requested Amendment

5 

Definition of agent
Historically defaulting providers have frequently denied a relationship with an agent claiming that they dealt with an agent of the student. 
Make clear in the Bill what action the provider must take to ensure that there is no recognition of the agent by the provider.

21 [2]

Record keeping
Whilst the provider can be expected to have the address of the student given when first attending the institution the provider cannot reasonably be expected to maintain a current address.
Amend to place the onus on the student to provide the institution with a current address at all times and review the penalties for failure to keep addresses.

36

Consultations on National Code
Whilst the Minister must consult the States, no provision is made for consultation with education providers. 

As the Code is to replace the existing MCEETYA Code it should be approved by MCEETYA.
Amend the section so that the Minister must consult with each industry peak body.

Require the approval of the Code by the Federal and State Ministerial Council [MCEETYA]. 



37

Establishing Code
No provision is made for Parliamentary review of the National Code. This represents giving unparalleled power to the Minister, especially for legislation which  can carry Criminal Code penalties
Amend the section so that the National Code is a disallowable instrument.

38

Contents of National Code
If the Code must contain certain contents then those contents must be set down. Sub paragraph (i) gives carte blanche to the Minister.
Amend section to set down only those contents that are essential. Delete sub paragraph (i).



External Review
At present it is proposed that the legislation be reviewed/evaluated in 5 years.
Require an independent evaluation of the operation of the legislation within three years of the legislation taking effect.
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