AUSTRALIAN BOOKKEEPERS NETWORK

9 January 2008

Committee Secretary

Senate Economics Committee
Department of the Senate

PO Box 6100

Parliament House

Canberra ACT 2600

Australia

By email: economics.sen@aph.gov.au

Dear Sir/Madam,

We welcome the opportunity to provide a submissiotihe Standing Committee on
Economics regarding thEax Agent Services Bill 200@ur submission relates solely to
BAS Agents (bookkeepers) as a subset of that Bill.

The legislation represents the first time that fieeservice’ bookkeepers are to be
specifically regulated and as such will signifidgmtpact this industry. Australian
Bookkeepers Network (ABN) has been involved witte'for service’ bookkeepers since
2001. ABN has grown a significant member base arilde largest organisation of its
kind in the country. We have been actively invole@ number of consultative forums
affecting this industry and are vitally interestedhe outcome of this legislation and its
impact on our members. Our members account fayrafgiant percentage of the BAS
service providers currently registered on the TE#icO ECI and Bookkeepers Portal and
who are actively lodging BASs under the currenidiagjve regime.

Our submission is centered around two areas:
1. Issues surrounding draft transitional provisior8% and
2. Consideration of the operative date of the newslagon.
Our submission contains four parts:
1. This correspondence;

2. Letter to Treasury dated 26 June 2008 containisigoaission regarding the draft
transitional provisions to the new Tax Agent Legfisin which at the time was
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termed thel'ax Agent Services and (Consequential and TramnsitiBrovisions)
Bill 2008;;

3. Discussion Paper titlet400 Hours To a BAS Agewhichwe presented to the
Tax Office’s Bookkeeper Advisory Group (BAG) in Nawber 2008. This paper
examines issues that we believe require urgenfickdion in terms of the draft
regulation requiring a BAS Agent to have 1400 haifnelevant experience;

4. Memo titledTax Practitioner Board Priority Issuashichwas also presented to
the Tax Office’s Bookkeeper Advisory Group (BAG)Nlovember 2008. This
paper examines issues that ABN believes requigenticlarification by
regulators or a responsible governing authorithsagthe new Tax Practitioner
Board.

I ssues surrounding dr aft transitional provision 4 (3)

Our correspondence to Treasury dated 26 June 2@0@8ted) was directed at the draft
transitional rules as they existed at that timee@ithat the final transition rules have yet
to be released to the public, references in thisespondence and our attached letter of
26 June 2008 are to the transitional rules as wevkhem.

Provision 4 (1) of the draft transitional rules yides transitional registration relief to a
bookkeeper legally rendering a BAS service as @dfiny the predecessor section 251L
immediately before the commencement of the nevsliion. Provision 4 (2) allows
transitional relief to a bookkeeper rendering a Bs&8/ice as defined by the new
legislation immediately before the commencemerthefnew legislation. These were the
two transitional options as we understood it attime of our Treasury submission of 26
June 2008 (attached).

The issues raised in our correspondence of 26 200& surrounding provision 4 (1) and
4 (2), present our view that that there are sonmondrafting ambiguities surrounding
the two apparent options (or limbs) for transitiomatry as a BAS Agent. In addition to
our view on these two provisions we would like agse a third drafting ambiguity
surrounding transitional provision 4 (3) reprodubetbw:

“(3) If:

(a) an individual applies for registration as a istgred BAS agent under section 20-20
of the new law before the end of the 3 year pioeginning immediately after
commencement; and

(b) the individual would be eligible for registrati but for the operation of paragraph
20-5(1)(b) of the new law (which requires the Botardbe satisfied that the individual
meets requirements prescribed by regulations, tholy requirements in relation to
gualifications and experience in respect of regitn as a registered BAS agent); and
(c) the Board is satisfied that the individual Hagkn providing BAS services to a
competent standard for a reasonable period befaxking the application;

then, despite paragraph 20-5(1)(b) of the new Ik individual is eligible for
registration.”



Our initial reading of this provision 4 (3) was thiawas a qualifier of the first two limbs
4(1) and 4 (2). Thus, if a bookkeeper was legahdering a BAS Service (as defined by
either new or old legislation), they may take adage of a transitional option for a
period up to 2 years. Then, pursuant to 4 (3), dre\eligible for registration for 3 years
from date of commencement so long as the Boaratisfied that they have been
providing BAS services to a competent standardfirasonable period.

On closer scrutiny of the drafting and a literadig of provision 4 (3), it could be
interpreted as a third limb for registration asaamsitional bookkeeper. If so, it would
seem to make somewhat redundant the first two liimbsansitioning and render the
two year timeframe mentioned in the first two linthste confusing. Additionally, and
depending on the interpretation of the Board of ghrbvision, it would lessen the appeal
for initial registration with qualifications and parience. As a minimum, this transitional
provision requires further clarification.

Consideration of the oper ative date of the new legidation

We understand thEax Agent Services Bill 200 gislation is to be considered by the
Standing Committee on Economics and debated iAdiemn sitting of Parliament.
Assuming the legislation is passed, it then mokesuigh to Royal Assent and an
operative date of the new legislation is set.

Sometime thereafter, the Tax Agent Services (Ttamsil Provisions and Consequential
Amendments) Bill will be introduced and upon iteadéng Royal Assent, a period of 9
months is said to be the likely timeframe befdre dperative date of the legislation.

We believe that due consideration needs to be dvéme amount of time allocated
between Royal Assent and the operative date inssfaraffects BAS Agents
(bookkeepers). We believe there is good argumerdlfowving a longer period than 9
months following the passing of the Transitiondl.BNe hold this view for the following
reasons:

The need to maximise the number of BAS Agentsthat register

Bookkeepers currently fill a valuable role in tla& practitioner industry by dealing with
a significant percentage of the BAS preparationkiead (disturbingly though, many do
so in breach of the current Section 251L of the) A€tve don’t see significant numbers
of bookkeepers take up BAS Agent registration, tineme will be some consequences
that will have negative impact. The workload for BAreparation services will in part
fall back onto Tax Agents who are currently struggko stay on top of an ever
increasing workload. Some of the workload will fagick onto the taxpayer with the
resultant risk to quality of BAS lodged and reveco#ected. No doubt some part of the
workload will fall on unregistered bookkeepers whmough either ignorance or wilful
non-compliance, will continue to render BAS sersite taxpayers. In addition, the cost
to business will likely increase due to the fededléntial charged by Tax Agents and
bookkeepers.

There are two ways in which a BAS Agent can registeler the new provisions, either:



» By meeting the requirements in the regulations essence, holding a Certificate
IV and demonstrating 1400 hours of relevant expegeor
» By being eligible for the transitional registratiprovisions.

In order to meet the registration requirementheregulations, BAS Agents will need
time to gain the Certificate IV qualification. Tleesire numerous issues surrounding the
1400 hours of relevant experience registrationirequent that are exacerbated by a short
time frame between Royal Assent and operative &e.detailed discussion on this
issue in the enclosed discussion paper tit#@0 Hours To A BAS Agent

The transitional registration provisions are lotjicancluded in the new legislation to
allow industry incumbents time to come to termshwite new legislation and thus guard
against a flight from the industry, while ensurthgt all participants adopt the
educational and experience requirements (over timaeg¢ssary to meet the level of
consumer protection intended by the legislatiodustry statistics and independently
commissioned research into the size of the pouaif prospective BAS Agents put
numbers at between 10,000 and 20,000 participgfith.perhaps only 10% of this
number currently registered with the Tax Office BE€Bookkeeper Portal, it would seem
that the numbers of transition-ready BAS Agentscareently quite low. Time is needed
to make potential transition bookkeepers awaréetransitional rules to maximise its
uptake.

There are large numbers of prospective BAS Agehts ave currently ignorant of the
current section 251L requirements or the pending BWent legislation. Industry
research shows that these people often operatelation and are not exposed to quality
information about their legal obligations. Certgithiis has been our experience over the
last few years where we have seen a rapid growtteimbership, many of whom were
unaware of their legal obligations surrounding B&She pending legislation. Sadly
there is still a massive percentage of the indusiay has not been exposed to the new
legislation either through the Tax Office or indydtodies like ours. Time is needed to
reach these people and properly educate them Batthe industry is not faced with
mass exodus or a continuation of illegal practisn

Theimpact of 1400 hour Relevant Experience criteriain the regulations

The 1400 hours of relevant experience over thegglieg 3 years is arguably the
strongest registration criterion contained in thgulations, as a Certificate 1V is not an
overly searching educational requirement. A shore frame between Royal Assent and
commencement of the legislation will present thietgebe-formed Tax Practitioner
Board with a number of dilemmas:

» There is retrospective nature of the 1400 hourglevant experience over
preceding 3 years registration criteria. This wittsent prospective BAS Agents
with difficulty in quantifying the “1400 hours” angualifying the “relevant
experience”. This issue is detailed in the enclaiedussion paper400 Hours
To a BAS Agent



» Because of the relatively low levels of numberbabkkeepers currently able to
demonstrate compliance with section 251L, many keegers will be gaining
experience illegally. Given that such a breach wdnd a serious taxation
offence, the issue of whether such experience dhmibllowed in the 1400 hour
registration requirement will have to be dealt waththe board. ”. This issue is
detailed in the enclosed discussion pdpEI0 Hours To a BAS Agent

Should the yet to be formed Tax Agent Board go easywhat seems to us to be the
strongest registration criterion? If they do seréhis a resultant risk to consumer
protection which is a tenet of the new legislatitbrthey do not, there is a risk that a
lesser number of bookkeepers will be able to satisbbust interpretation of the 1400
hours of relevant experience with the resultardg foem the industry. Giving
bookkeepers more time between passage of thedeégisbnd the operative date will
mean that more bookkeepers can move to satisf{48@ hour requirement and the
board can take a reasonable approach to the iatatipn of the 1400 hour requirement.

Timefor the National Tax Practitioner Board to implement

The National Tax Agent Board formed as a consequehthis legislation will be very
busy. Once they have administratively establishedselves, they will have to form
positions on a myriad of issues contained in tigeslation, regulations, transitional
provisions and explanatory memorandum. In additioay will need to establish
registration procedures and articulate these tegactive BAS Agents (many of whom
are very difficult to locate). There are currerdlgignificant number of issues that need
urgent clarification that will impact prospectivegistrants and transitional registrants
(see enclosed discussion papak Practitioner Board Priority IssugsThe memo
concentrates on initial priority issues (mostlyisé@tion issues) but there are plenty of
others. Giving the Tax Practitioner Board more timeéween the passage of the
legislation and the operative date will mean thattgr clarity can be provided by the
board on registration and other issues.

Should you wish to discuss any aspects of this sgiom, please do not hesitate to
contact the author on (07) 3290 4914 or by emairifat@austbook.net

Yours faithfully,

V.

Darren Hagarty
Director




AUSTRALIAN BOOKKEEPERS NETWORK

26 June 2008

The General Manager
Business Tax Division
The Treasury
Langton Crescent
PARKES ACT 2600

By email: taxagentservices@treasury.gov.au

Dear Sir/Madam,

We welcome the opportunity to submit feedback teaSury on the Revised Exposure
Draft Tax Agent Services Legislation and Explamnatdaterials.

Australian Bookkeepers Network (ABN) is Australigésgest body of self-employed and
contract bookkeepers with over 800 members. Weesemnt the very style of bookkeeper
that this legislation is aimed at governing.

ABN was formed in 2001 and for the past seven yeassbeen at the forefront of
industry discussion. We have been involved in ti®©A Bookkeeper Advisory Group
since its inception and in various confidential@ery discussions on this Exposure
Draft. We are also part of the Bookkeeping Indu§rgup (BIG) chaired by Russell
Smith. The BIG made a submission to the first EypePraft, (with ABN being
instrumental to its compilation).

Overview of this Submission

ABN believes that Treasury have listened to theistiy closely over the past 12 months.
Through the first round of submissions and varioagfidential discussions — including
those held in Sydney in October 2007 — we now leasecond Exposure Draft which is
largely reflective of what the industry thinks.

At this late juncture, we are of the view that naodamental or sweeping change is
required to the Exposure Draft. In fact, our ordynaining observations surround the
subtleties of the wording contained within the Bitional Provisions.

Notwithstanding, we take the view that the effestigss of the Transitional Provisions is
crucial to the success of the new regime. They, wililnany respects, be industry’s first
touch point with the new regulatory environment &nsl vital they adequately meet the
sometimes competing needs of industry, governntahtlze taxpayer community at
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large. Well constructed Transitional Provisiond ¥akter the general intent of the new
rules while importantly guarding against flightrindhe industry by bookkeepers
currently bolstering the pool of capable Tax Prsif@sals filling the BAS Service needs
of small and medium enterprises (SMES) in this tgun

The transitional provisions provide two avenueseaswhich a person can, for the first
two years, be taken to be a BAS agent. While weaidhe intent behind each of these
avenues, we believe that the manner in which thegarrently drafted leaves them open
for abuse. We will examine each in turn.

Schedule 2, Provision 4, Subitem 1

@ If:
(&) immediately before commencement, an individual:
(i) wasa person referred to in subsection 251L(6) of the old law; and
(if) was providing BAS services within the meaning of subsection 251L (7) of
the old law; and
(b) during the 2 year period beginning immediately after commencement, the
individual provides a BAS service within the meaning of the new law;
the individual istaken to be a registered BAS agent within the meaning of the new law for
the 2 year period.

Clearly the intent behind this Subitem is to prevabntinuity of business for industry
incumbents who are providing BAS services withia theaning of s.251L(7). This is a
common sense approach and one which mitigatessthefrthere being flight from the
industry.

However, we believe there is a further, vital cdiodi that needs to be attached to this
section: a person who avails themselves of thissttianal path and provides BAS
services within the meaning of the new law shodddto provide those services in the
same manner in which they provided those servindsnthe old law.

In practice this means:

» If a person was providing BAS services within theaming of s.251L(7) of the
old law by virtue of them being a voting membeaofRPA, they would need to
retain that RPA membership for the two year tramsiperiod, or until such time
that they seek registration as a BAS agent, whisheomes first; or

» If a person was providing BAS services within theaming of s.251L(7) of the
old law by virtue of them working under the directiof a registered tax agent,
they would need to remain under the direction id@stered tax agent for the two
year transition period, or until such time thatytlseek registration as a BAS
agent, whichever comes first.

Without imposing this additional condition, thesea great risk of abuse. Here are a
couple of examples.

1. A week before commencement of the new legislatdmpokkeeper could put in
place an arrangement whereby they were deemedvoitkéng under the
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2.

direction of a registered tax agent. The bookkeepald lodge one (1) BAS for a
client under this arrangement. Then, a week latemithe legislation
commences, the bookkeeper could sever all tiestivitltax agent and for the next
two years, provide BAS services with complete iretefence. This bookkeeper
may be providing BAS services in areas that héherhas little or no knowledge
in. For that matter, the bookkeeper may be neweanidustry — the one BAS
they lodged prior to commencement of the legistafio order to crystallise their
transitional relief) may well have been the one anly BAS they have prepared
in their life. Without the safety net of workingder the direction of a registered
tax agent during the transitional period, neitther hookkeeper, the Tax Office
nor the taxpayer have any protections againstttrelard of work being
performed.

A bookkeeper may hold an RPA membership prior toroencement of the new
legislation and provide a BAS service in orderngstallise their transitional
relied. Then, upon commencement of the new legisiathey let their RPA
membership lapse, or immediately cancel it. Withtbetbacking of their RPA,
this bookkeeper could now be providing BAS servicewtal isolation. Neither
the bookkeeper, the Tax Office, the taxpayer nemtbokkeeper’s former RPA,
have any protections against the standard of wenkgoperformed.

Schedule 2, Provision 4, Subitem 2

(2)

If:
(a) anindividual is not a person mentioned in subitem (1); and
(b) immediately before commencement the individual provides a BAS service
within the meaning of the new law; and
(c) during the 2 year period beginning immediately after commencement, the
individual provides a BAS service within the meaning of the new law;
the individual istaken to be a registered BAS agent within the meaning of the new law for
the 2 year period.

The intent behind this Subitem is to ensure tharaow band of individuals are not
prevented from availing themselves of the transalgrovisions merely because the
BAS services they provide were not held to be BASises under the old law including
bookkeepers rendering software training and cli@ptementation.

However, we believe there is a vital condition theéds to be attached to this section. A
person who avails themselves of this transitiom#th mnd provides BAS services within
the meaning of the new law, should be precludech fusing it as an avenue to commence
providing BAS services of a kind that fall withine meaning of s.251L(7) of the old law.

Without imposing this additional condition, thesea great risk of abuse. Here is an
example. An individual currently runs a businesgefalling and configuring accounting
software (including determining tax codes) — vigimteonard in Example 2.2 of the
Explanatory Material. This is not a BAS servicehiitthe meaning of s.251L(7) of the
old law, but will be a BAS service under the new.I&his individual will qualify under
Subitem 2. Once the transition period commencésjrillividual could — as the Subitem
is currently worded — immediately cease providingoainting software services (to
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which they are experienced) and commence provi@ihg preparation services (to
which they hold no experience whatsoever). Inoterds, by providing a single BAS
service of the “new kind” pre-transition, the indival has opened up the door to provide
BAS services of the “old kind” for up to two yeansa totally unregulated and
unsupervised manner.

In the current environment, BAS services that artewithin the meaning of s.251L(7)

may be provided without regulation and, logicathat should be the case for the 2 year
transition period. But only insofar as those stflservices are concerned. These services
should not be allowed to provide a surreptitiouseas route for providing all services.

To allow as much would be to dilute the intent abem (1).

Moreover, Subitem 1 provides an incentive for imdiizls to become s.251L compliant
now, as it opens up a transitional pathway. Howe¥éne same transitional pathway
could be opened up an individual merely provide swigary BAS service of the new
kind, then the incentive to become s.251L compliartter the current environment is
lost. This would seem to foster an environmentqpl@tation and loophole, rather than
the more preferable environment whereby the newladgyy regime was being
foreshadowed by the need to become compliant wélekisting regulatory regime.

Proposed Drafting

Only very small wording changes are required taelthese gaps. We propose that
Subitems (1) and (2) of Section 4 be changed &®Aisl(we have used a red font colour
to denote the proposed change). This will prestr@entent of the Transitional
Provisions, while at the same time, closing therawothe potential for abuse and the
aforementioned anomalies.

@ If:
(a) immediately before commencement, an individual:
(i) wasa person referred to in subsection 251L(6) of the old law; and

(if) was providing BAS services within the meaning of subsection 251L(7) of
the old law; and

(b) during the 2 year period beginning immediately after commencement, the
individual provides a BAS service within the meaning of the rew old law;

the individual istaken to be a registered BAS agent within the meaning of the new law for
the 2 year period provided the individual remains a person referred to in subsection
251L(7) of the old law.

2 If:
(a) anindividual is not a person mentioned in subitem (1); and
(b) immediately before commencement the individual provides a BAS service
within the meaning of the new law; and
(c) during the 2 year period beginning immediately after commencement, the
individual provides a BAS service within the meaning of the new law;



the individual istaken to be a registered BAS agent within the meaning of the new law for
the 2 year period but may not provide BAS services within the meaning of subsection
251L(7) of the old law.

Conclusion

The transition provisions, at their very heart, iatended to provide a way for

individuals to “continue doing business” the wagytlare now for up to two years or until
such time that seek registration as a BAS agettteim own right. Although the
transitional provisions as they are currently dr@ftio provide for this, they also provide
for abuse and/or exploitation from unscrupulouseckless operators and could result in
an unintended entrance point for less capable B4&s and poor consumer protection.

The Exposure Draft of the Tax Agent Services Bal hsince its first drafting, placed a
strong emphasis on the need for “relevant expegiedde recent inclusion of an
experience criterion for RPA members in the revidexdt speaks further to this.
Unfortunately, the Transitional Provisions — asythee currently drafted — compromise
the importance of experience by providing meanwhigh individuals can perform
fleeting acts to crystallise a two year periodef-segulation. This poses risks both to
revenue and the community at large.

However, by enacting our proposed revisions, satbras could be circumvented and
we can assure outcomes that are consistent wildége intent, specifically:

» Individuals providing s.251L(7) exempt BAS servicegler the old law can
continue to provide these services during the triansperiod provided they
preserve the relationship that enabled their exempinder that old law; and

» Individuals who were providing services that weot¢ BAS services under the old
law can continue to provide these services dutiegransition period.

In some ways, our approach provides for an “oveitag of the old and the new during
transition time, as opposed to a hard and fastititlee sand. This would seem to provide
the best of both worlds — a reasonable and rolaiktyay for individuals incumbent in
the industry, but with no loss of community protectover the two year period when
compared to the current s.251L regime.

Should you wish to discuss any aspects of this sgiom, please do not hesitate to
contact the author on (07) 3290 4914 or by emairifat@austbook.net

Yours faithfully,

Y

Darren M. Hagarty
Director




Discussion Paper :
1400 Hoursto a BAS Agent

I ntroduction

The new legislation requires satisfaction of bathldication and experience criteria
before gaining BAS Agent registration. Arguably thelification criteria pitched at the
Certificate IV level is not an overly searching blemark, thus it is presumed
considerable weighting will be placed by the Taad#tioners Board on the experience
criterion. This synopsis explores the unansweregsgons surrounding the 1400 hour
experience criterion for registration as a BAS Agen

L egidative Background

The BAS Agent registration requirements contaimethe Tax Agent Services Bill 2008
(section 20-5), includes an obligation to meet ‘@xgnce” requirements as prescribed
under the Regulations.

Division 1 paragraphs 201 and 202 of Part 2 of 8alee2 to the draft Regulations (Tax
Agent Services Regulations 2008) prescribe ...“thandividual has undertaken at least
1400 hours ofelevant experiencén the preceding 3 years”.

Paragraph 203 defines relevant experience as fellow
“For Division 1 of this Partrelevant experienceneans:
a) work by an individual as a tax agent registeredenride Act or a BAS agent
registered under the Act; or
b) work by an individual under the supervision andtoarof a tax agent registered
under the Act or a BAS agent registered under fttte &k
c) work by an individual of a kind approved by the Bha
in the course of which the individual's work hasluded substantial involvement in
one or more of the kinds &AS serviceslescribed in section 90-10 of the Act.”

Section 90-10 of draft Tax Agent Services Bill 2@R8ines EBAS serviceas follows:
1) A BAS servicds a tax agent service:
a) That relates to:
I.  ascertaining the liabilities, obligations or emtitients of an entity that
arise, or could arise, under a BAS provision; or
ii. advising an entity about the liabilities, obligatsoor entitlements of the
entity or another entity that arise, or could griseder a BAS provision; or
iii.  representing an entity in their dealings with tler@nissioner in relation
to a BAS provision; and
b) that is provided in circumstances where the ety reasonably be expected to
rely on the service.
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The 1400 hours of relevant experience must be dstradad by prospective BAS Agents
at one of two registration points:
1. Initial registrant in terms of section 20-20;
2. Transitional registrantsupon renewal of their initial registration 3 yeafter
being granted initial registration terms of Sched2to draft Tax Agent
Services and (Consequential and Transitional Piansg$ Bill 2008.

Issues To Be Clarified Surrounding The 1400 Hour Requirement

Initial registrants that wish to register from t@nmmencement date of the legislation may
have to satisfy the 1400 hour requirement as se@aauary 2010 assuming legislation
receives Royal Assent in approximately March 200@nsitional registrants may enjoy a
timeframe as far away as January 2015, makingaime simeframe assumption for Royal
Assent.

There are a number of questions for aspiring BASrgegistrants that need
clarification. Many of these questions are timeical, particularly for first time
registrants looking to register without the benefithe extra time afforded under the
transitional provisions:

1. Most of the 3 years preceding applicationifotial registrants (assuming the
above timeframe) has now passed, which limits apg@ctive registrant’s
ability to comply with any procedural or evidentiarbligation surrounding
the 1400 hours imposed by the yet to be formedPraktitioners Boardill
latitude be given to bookkeepers surrounding evidgnrequirements given
compliance may need to be demonstrated with rezatiye effect to both
legislation and any Tax Practitioners Board gurtksi? If latitude is to be
given,shouldthis be the case given that the relevant expegieriterion is
arguably a stronger registration criterion than@eetificate IV qualification?

2. Legislation could still be changed surrounding 1460 hours relevant
experience requirement between now and Royal As&aven this could
further increase the component of the 3 yearsitiagt need to be satisfied
“retrospectively”, will latitude be given to bookégers surrounding
evidentiary requirements given compliance may riedge demonstrated with
retrospective effect to both legislation and any Agents Practitioners
guidelines?

3. What work of an individual will be of “a kind appred by the Board” in terms
of Division 1 paragraphs 203 c) of Schedule 2 todhaft Regulations (Tax
Agent Services Regulations 2008)?

4. What evidentiary requirement (standard of proof) be imposed surrounding
the satisfaction of the 1400 hours of relevant eepee?

5. What discrete functions carried out by a bookkeepkibe deemed as
“ascertainingthe liability, obligation or entitlement under &8 provision”
for the purposes of Section 90-10 1) a) i) of difa&x Agent Services Bill
2008? The Explanatory Memorandum, through its varexamples, draws
conclusions as to which attendances are BAS sanmavever it draws these
conclusions through a focus on issues such aseiee of reliance and the
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outcomes of the service. These examples are thereédpful in determining
which attendances are BAS services, but are notcts/e as to which of the
discrete tasks underlying these services wouldrndd not count toward the
definition of “relevant experience”.

. What discrete functions carried out by a bookkegpkibe deemed as
“advisingan entity about the liability, obligation or efgihent under a BAS
provision” for the purposes of Section 90-10 1))e)f draft Tax Agent
Services Bill 2008? The Explanatory Memorandunqulgh its various
examples, draws conclusions as to which attendareeBAS services;
however it draws these conclusions through a focuissues such as the
degree of reliance and the outcomes of the serVioese examples are
therefore helpful in determining which attendanaesBAS services, but are
not instructive as to which of the discrete taskdarlying these services
would and would not count toward the definitiorf'iiflevant experience”.

. What discrete functions carried out by a bookkegpkibe deemed as
“representingan entity in their dealings with the Commissioniertelation to
a BAS provision” for the purposes of Section 901} @) iii) of draft Tax
Agent Services Bill 2008? The Explanatory Memorangdthrough its various
examples, draws conclusions as to which attendareeBAS services,
however it draws these conclusions through a focussues such as the
degree of reliance and the outcomes of the serVluese examples are
therefore helpful in determining which attendanaesBAS services, but are
not instructive as to which of the discrete taskdarlying these services
would and would not count toward the definitiorf'iaflevant experience”.

. Whatvolumeof a bookkeepers work will deemed to“sabstantial” in terms
of Division 1 paragraphs 203 c) of Schedule 2 todhaft Regulations (Tax
Agent Services Regulations 2008)?

. Whatbreadth of exposur¢o different kinds of BAS services of a bookkeaper
work will deemed to bésubstantial” in terms of Division 1 paragraphs 203 c)
of Schedule 2 to the draft Regulations (Tax AgestwviBes Regulations
2008)?

10. With limited breadth of exposuré¢o different kinds of BAS services by a

bookkeeper in terms of Division 1 paragraphs 208f §chedule 2 to the draft
Regulations (Tax Agent Services Regulations 20@8)ld it be expected that
a BAS Agent registration have qualifications placedheir registration in
terms of section 20-25 5), 6) and 7)?

11.1f qualifications are to be placed on registratipmlifications in terms of

section 20-25 5), 6) and 7), what form would suahlifjcations take?

12. Will experience gained in providing BAS servicdeghlly under the

predecessor régime (s.251L) be expressly excludetEss this is the case,
those currently complying with the law and incugicosts in doing so are at a
disadvantage compared with those who are flagrainghggarding it.
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Conclusion

The 1400 hours of relevant experience is perhapsttiongest registration criterion
under the new legislation. The fact that it alsw rapplies to those seeking BAS Agent
registration as an RPA member speaks to its impogtaAs such it would not seem
prudent to compromise the effectiveness of thigsteggion criterion. However, there are
serious issues that need to be clarified in teritlsen1400 hour relevant experience
registration criterion before aspiring BAS Agendsiceasonably demonstrate that they
meet this criterion. The sooner these issues awexrd the better especially as there is
likely to be a retrospective effect for some.
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Discussion Paper :
Tax Practitioner Board Priority |ssues

The purpose of this paper is not to provide anlgsdf all issues that the new Board will
have to formulate positions on; they will no dodbtthis in the fullness of time. Rather
the purpose is to provide a concise list of prjoissues that will affect bookkeepers
initial obligations under the Tax Agent Serviced BD08, Tax Agent Services
Regulations 2008 and Tax Agent Services and (Caomeseigl and Transitional
Provisions) Bill 2008. Thus this paper has focusedssues that deal with Board
interpretative Issues that affect:

» Transitional Registrations;

* Non-transitional registrations; and

» Code of Professional Conduct.

Transtional Registrations

Absolute clarity of the transitional registratioropisions to bookkeepers should be a
priority of the new board. Without such clarity teeare impediments to industry
incumbents transitioning safely into the new regiift@s brings with it the resultant risk
of a loss to the industry of skilled bookkeepers.shortage of able bookkeepers willing
to fill the BAS Agent space.

« The first limb of the transitional provisions {Schéde 2 (4) (1)}allow a
bookkeeper to provide BAS Services as defined utidenew legislation for a
period of 2 years, so long as they were personsitied to do so under the old
legislation section 251L(6YVhat is not clear is do the conditions that confed
eligibility under section 251L (6) need to be maimed during the 2 year
transition period (specifically membership of an RPor “working under the
direction”)?

* The second limb of the transitional provisions {&dtle 2 (4) (2)}allows for a
bookkeeper that is providing “BAS Services” (asinked under the new law) just
prior to commencement of the new law to provide B8ervices” as defined
under the new law for a period of 2 years. The sédionb was no doubt created
to ensure certain bookkeepers were not excludex tiransitioning because of
the definitional differences in a “BAS Service” thveould exclude them from the
first limb. A classic example would be a Leonardxample 2.2 to the
Explanatory Material to the legislation who inssadind configures software for
clients. This is not a BAS service within the megnof s.251L(7) of the old law,
but will be a BAS service under the new law. Theshard may qualify to
transition under the second limb of the transitiggravisions.What is not clear
is whether Leonard could expand his range of seesauring the transition
timeframe to include any “BAS service” as defineader the new lawlf this
were the case a single occurrence of software ganaiion prior to
commencement may entitle Leonard to commence a@Agaration service (an
activity in which he may have absolutely no expsee rather than being limited
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to the BAS Service he was skilled in prior to tleswiegislation i.e. software
configuration.

Clarification of issues surrounding the initial itgation requirements for
transitional bookkeepers needs to be spelled aludimg:

o Do transitional bookkeepers apply for transitionhbokkeeper status or
is it self-assessment?

o Who polices a transition bookkeeper’s eligibility transition?

o How does a taxpayer identify that their transitiadigible bookkeeper is
an appropriately registered person such that they assured of access
to ‘safe harbour?

o Do transition bookkeepers hold the same registratidentifier (number
designation etc) as non-transition bookkeepers dhgrithe 2 year
transition time?

o When is the last date by which a bookkeeper camsition i.e. can they
transition after commencement date of the new law?

Transitional provision 4 (3) says that a transittmokkeeper may apply for
registration within 3 years of the commencemeng eathout the need to satisfy
qualification and experience requirements of sac?@-5 (1) (b). The provision
in sub-paragraph c) also requires that the Boarst edgo be “satisfied that the
individual has been providing BAS Services to a petant standard for a
reasonable periodClarification as to the likely parameters that witle applied
to “competent standard” and “reasonable period” ieecessaryas it may affect
the requirement to document the 1400 hours of agleexperience and the
timeframe by which the BAS Agent will need to sitidhe Certificate 1V
obligation.

Non-transitional Registrations

1400 Hours

Reproduced from 1400 hours to a BAS Agent papéolsvs:

“There are a number of questions for aspiring BAJe®t registrants that need
clarification. Many of these questions are timeical, particularly for first time
registrants looking to register without the benefithe extra time afforded under the
transitional provisions:

1. Most of the 3 years preceding applicationifotial registrants (assuming the
above timeframe) has now passed, which limits ag@ctive registrant’s
ability to comply with any procedural or evidentiabligation surrounding
the 1400 hours imposed by the yet to be formedPraktitioners Boardill
latitude be given to bookkeepers surrounding evidgnrequirements given
compliance may need to be demonstrated with retaisfe effect to both
legislation and any Tax Practitioners Board gurtkd?? If latitude is to be
given,shouldthis be the case given that the relevant expegieriterion is
arguably a stronger registration criterion thanGreetificate IV qualification?

2. Legislation could still be changed surrounding 1480 hours relevant
experience requirement between now and Royal As&aven this could
further increase the component of the 3 yearsnfagtneed to be satisfied
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“retrospectively”, will latitude be given to bookégers surrounding
evidentiary requirements given compliance may riedze demonstrated with
retrospective effect to both legislation and any Agents Practitioners
guidelines?

. What work of an individual will be of “a kind appred by the Board” in terms
of Division 1 paragraphs 203 c) of Schedule 2 &odhaft Regulations (Tax
Agent Services Regulations 2008)?

. What evidentiary requirement (standard of proof) be imposed surrounding
the satisfaction of the 1400 hours of relevant eepee?

. What discrete functions carried out by a bookkegpkibe deemed as
“ascertainingthe liability, obligation or entitlement under &8 provision”

for the purposes of Section 90-10 1) a) i) of difa&x Agent Services Bill
2008? The Explanatory Memorandum, through its varexamples, draws
conclusions as to which attendances are BAS sanmavever it draws these
conclusions through a focus on issues such aseieé of reliance and the
outcomes of the service. These examples are thereédpful in determining
which attendances are BAS services, but are notctae as to which of the
discrete tasks underlying these services wouldaandd not count toward the
definition of “relevant experience”.

. What discrete functions carried out by a bookke@pkibe deemed as
“advisingan entity about the liability, obligation or efginent under a BAS
provision” for the purposes of Section 90-10 1))a)f draft Tax Agent
Services Bill 2008? The Explanatory Memorandumyulgh its various
examples, draws conclusions as to which attendareeBAS services;
however it draws these conclusions through a focussues such as the
degree of reliance and the outcomes of the serVluese examples are
therefore helpful in determining which attendanaesBAS services, but are
not instructive as to which of the discrete taskdarlying these services
would and would not count toward the definitiorf'iaflevant experience”.

. What discrete functions carried out by a bookkeepkibe deemed as
“representingan entity in their dealings with the Commissioniartelation to
a BAS provision” for the purposes of Section 901} @) iii) of draft Tax
Agent Services Bill 20087 The Explanatory Memorandthrough its various
examples, draws conclusions as to which attendareeBAS services,
however it draws these conclusions through a focuissues such as the
degree of reliance and the outcomes of the serVioese examples are
therefore helpful in determining which attendanaesBAS services, but are
not instructive as to which of the discrete taskdarlying these services
would and would not count toward the definitiorf'iiflevant experience”.

. Whatvolumeof a bookkeepers work will deemed to“sabstantial” in terms
of Division 1 paragraphs 203 c) of Schedule 2 ®odhaft Regulations (Tax
Agent Services Regulations 2008)?

. Whatbreadth of exposur¢o different kinds of BAS services of a bookkeaper
work will deemed to bé&substantial” in terms of Division 1 paragraphs 203 c)
of Schedule 2 to the draft Regulations (Tax Ageastiv/i8es Regulations
2008)?
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10. With limited breadth of exposuré¢o different kinds of BAS services by a
bookkeeper in terms of Division 1 paragraphs 208f §chedule 2 to the draft
Regulations (Tax Agent Services Regulations 20@8)ld it be expected that
a BAS Agent registration have qualifications placedheir registration in
terms of section 20-25 5), 6) and 7)?

11.If qualifications are to be placed on registratipralifications in terms of
section 20-25 5), 6) and 7), what form would suahlifjcations take?

12. Will experience gained in providing BAS servicdeghlly under the
predecessor regime (s.251L) be expressly excludetEss this is the case,
those currently complying with the law and incugicosts in doing so are at a
disadvantage compared with those who are flagraighggarding it.”

Certificate 1V Qualifications

Schedule 2 Part 2 Regulation 201 prescribes thatdavidual has been awarded
at least a Certificate IV (accounting/bookkeepitingit required the successful
completion of a course in basic GST/BAS taxatidn@ples.What process will
be required of individuals completing older courstmat did not incorporate a
course in basic GST/BAS taxation principles? Willagher qualification than
Certificate IV (diploma or degree) that did not ingporate a course in basic
GST/BAS taxation principles satisfy this requiremén

Fit And Proper Person

Will a bookkeeper who has been preparing client BAS breech of section
251L (i.e. they are not an RPA member or not wargsiunder the direction of a
Tax Agent) still be considered as a fit and progesrson in terms of Section 20-
5 (1) (a) when applying for registrationfhe prescribed penalty for breech of
S:251L is 200 penalty units and the threshold aféaous taxation offence” (see
2.43 of the explanatory memorandum) is 40 unite &kplanatory memorandum
(2.41) also prescribes “conviction” of such an offe.In the absence of
conviction will the illegal acts be a valid contuition toward the 1400 relevant
experience criteria?

Conditions On Registration

Section 20-25 (5), (6) and (7) make it clear thatBoard may impose conditions on a
registration including the subject area that tltvidual may render services. Since any
gualifications that may be imposed on a BAS Ageititadfect the structure of their
business it would be very important for a pendiegjstrant to understand the likely
qualifications that may be imposed on their regigin. What registration conditions

and service area limitations do the Board initiallgtend to impose on BAS Agents?

Code Of Professional Conduct

What would the board consider to be “adequate arg@ments” to manage
conflicts of interest that may arise in relation the activities undertaken as a
BAS Agent in terms of Code Of Professional Conditem 5?
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* What Professional Indemnity cover will the Boardgeire to be maintained
(terms, conditions, amount etc) in terms of Code R¥bfessional Conduct item
13?
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