





Recommendation 5 The committee recommends that the
new Insolvency Practitioners Authority establish a
licensing system for corporate insolvency practitioners
similar to the system currently used by ITSA. Practitioners
should be required to renew their license every three years.

The new regulator should have the power to suspend a
practitioner's license if they are not adequately insured or if
a matter referred to the CALDB is of sufficient concern as
to warrant suspension.

Recommendation 6 The committee recommends that as
part of the licensing and re-licensing processes, all
corporate insolvency practitioners are required to pay a
licensing fee. -

Recommendation 7 The committee recommends that it be
a condition of a practitioner's first license renewal (ie: after
three years of registration) that he or she has completed the
IPAA's Insolvency Education Program.

Recommendation 8 The committee recommends that the
new Australian Insolvency Practitioners Authority set and
administer a 'closed book' written examination. The
passing of this examination should be a pre-requisite for
gaining a license as a corporate insolvency practitioner.

Recommendation 9 The committee recommends that the
new Australian Insolvency Practitioners Authority convene
an eight person advisory panel to devise a written
examination. The panel should be chaired by the Chairman
of the Authority and should also include:

° a representative from the Institute of Chartered
Accountants of Australia;

. a representative from the Insolvency Practitioners
Association (IPAA);

. an insolvency practitioner nominated by the IPAA;

. two academic experts on insolvency law chosen by
the Authority;

*  aperson nominated by the Australian Bankers'
Association;

. a person nominated by the Council of Small
Business Organisations of Australia; and

. a person nominated by a consumer advocacy group.




Recommendation 10 The committee recommends that
the new insolvency regulator work with the insurance
industry to ensure that insurance companies notify the
regulator if a practitioner's insurance lapses or expires.
In these cases, the regulator should contact the
practitioner immediately and allow the practitioner 14
days to acquire the policy. If this is not done, the
regulator must suspend the practitioner's license.

The regulator should sight the insurance documents of
practitioners as part of its 'flying squad' activities.

Recommendation 11 The committee recommends that
the Corporations Act 2001 be amended to impose a
penalty on registered insolvency practitioners who
operate without PI insurance.

Recommendation 12 The committee recommends that
the major accountancy bodies—the Institute of
Chartered Accountants of Australia, CPA Australia and
the National Institute of Accountants—establish a
fidelity fund to ensure that creditors are insured for
fraud and wrongdoing.

Recommendation 13 The committee recommends that
section 1282(2)(a)(i) of the Corporations Act is
amended to read:

...is an Australian Legal Practitioner holding a
current practising certificate with at least five
years' post admission experience as a practising
commercial lawyer;

and / or

...holds a Masters of Business Administration
with at least five years' commercial experience.

Recommendation 14 The committee recommends that
as part of the proposed licensing system, the insolvency
regulator can suspend a liquidator's license if they
believe overcharging has occurred.























































































































































255,

257.

258.

259,

The rules governing COI's are set out in a range of provisions.!® The rules generally
apply to all corporate insolvencies. The statutory provisions for a COI in a voluntary
administration are silent on whether members can receive benefits and enter into
transactions.®®

Creditors and contributories of a company in external administration may choose to
appoint a COL10 A liquidator must, if so requested, convene separate meetings of the
creditors and contributories to decide whether a COI should be appointed and, if so,
the size and representation of the COL111 A separate meeting of contributories is
required, even when there is no reasonable likelihood of contributories having a
financial interest in the conduct of an external administration.12 To take part in a COI
as a creditors’ appointee, a person must be a creditor, a creditors’ attorney, or be
authorised to act for a creditor in that capacity; to take part as a contributories’
appointee the person must be a contributory, a contributor’s attorney, or a person
authorised by a contributory to act in that capacity.13

The major function of the COI is to provide a streamlined point of contact for
information flow between creditors and the practitioner. This includes providing input
to the practitioner, and receiving and considering reports from the practitioner.114

A COI also has some more specific powers, including to:

- determine the remuneration of a voluntary administrator, administrator of a
deed of company arrangement, or liquidator;11> and

. in a liquidation, approve compromises of debts in excess of $100,000 or
agreements under. which the company’s obligations may not be discharged
within three months.116

These powers can also be exercised by the creditors as a whole if a COI is not
appointed, and in some instances may be exercised by the Court.1”

A COI acts by a majority in number of its members present at a meeting, but it can only
act if a majority of its members attend.’® This is in contrast to the requirement for
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Sections 436E, 436F, 436G, 479, 497, 499, 548, 548A, 549, 550, 551, 552 and 556 of the Corporations Act. See
also section 513 of the Corporations Act.

See sections 436F and 436G of the Corporations Act for voluntary administrations, cf section 551 for
liquidations.

See for example subsection 479(1) of the Corporations Act in relation to conflict between the general
meeting and COL

Subsection 548 (1) of the Corporations Act in a winding-up; subsection 436E(l) in a wvoluntary
administration.

Jindal Transworld Pty Ltd v Scotisdale Homes No 10 Pty Ltd (No 2) [2010] SASC 210.

Subsections 548(3), 536G (1) and 550 (2) of the Corporations Act.

Section 436F of the Corporations Act, less explicitly see also section 479 of the Corporations Act.

Sections 449E, 473 and 499 of the Corporations Act.

Section 477 of the Corporations Act.

For example, the setting of fees by a Court as a final resort in a Court ordered liquidation
(subsection 473(b) of the Corporations Act) or the power of the court under section 552.

Subsection 549(3) of the Corporations Act.
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If the statutory frameworks are aligned, are there any modifications necessary to
account for the practical differences between the bankruptcy and corporate insolvency
frameworks?

Would support from at least 25 per cent of creditors be an appropriate threshold in
corporate insolvency for requiring a creditors meeting to be held? Given the larger
numbers and quantum of claims, would a lower threshold (for example, 10 per cent) be
more appropriate? What rules should apply in relation to who bears the costs of
holding a meeting of creditors?

If liquidators are required to provide all information reasonably requested by a
creditor regarding a liquidation or administration and creditors have improved powers
to require the calling of meetings, is thefe any need for default annual meetings,
written updates or creditors’ meetings at the completion of a winding-up? Could these
requirements be amended to a requirement for the practitioner to raise the option of
having such updates and meetings with creditors (for consideration and voting) as a
default reporting arrangement?

Should the role of the COI be given greater prominence in the corporate and personal
insolvency systems? If so, how might this occur?

Should the rules governing COIs be aligned between corporate and personal
insolvency? Are there any specific aspects of COI law that should be otherwise
reformed?

Should creditors be able to make a binding resolution on a liquidator? If yes, should
there be any role for the Court to overrule that resolution (for example, where the
Court believes that the resolution is not in the best interests of the creditors as a
whole)? Should there be any limit on the type of areas that creditors are able to pass a
binding resolution?

Page 48









Keeping proper books

321.

A liquidator, provisional liquidator or administrator must keep proper books
containing meeting records and other matters that give a complete and correct record of
the liquidator’s or provisional liquidator’s administration of the company’s affairs.
These must be kept at the offices of the liquidator and be available for inspection by any
creditor or contributory, unless the Court otherwise orders. A strict liability offence of
five penalty units (currently $550) applies.!56

Retention of books

322. The liquidator must retain all books of the company and of the liquidator that are

323.

relevant to the affairs of the company at or subsequent to the winding up of the
company for a period of five years from the date of deregistration. The liquidator may
subsequently destroy the books unless prohibited by requirements under the Income
Tax Assessment Act 1936.157 Subject to ASIC's consent, the books may be destroyed
earlier if provided for by:

o the Court in a court-ordered winding up;
. a company resolution in the case of a members’ voluntary winding up; or
. a resolution of the COI, or, if there is no such committee, the creditors of the

company in the case of a creditors’ voluntary winding up.1%

These provisions do not apply to voluntary administrations or deeds of company
arrangement.

Personal

Funds handling

324.

In contrast to corporate insolvency, a registered trustee is not required to open a
separate account for each administration.!® However, the trustee must pay monies in
relation to an administration into an account within five days, or otherwise incur a
penalty of interest at a rate of 20 per cent per annum on amounts retained over $50.160 If
a registered trustee pays estate monies into a private account, he or she is guilty of an
offence of strict liability with a penalty of $1,100.2! Only bankruptcy related moneys
are permitted to be held in such an account. A registered trustee must issue receipts in
respect of a payment into the estate if asked to do so by the person making the payment
and must, wherever practicable, obtain a receipt for a payment made out of the
estate.162
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Section 531 of the Corporations Act, and regulations 5.6.01 and 5.6.02, and subregulations 5.6.27(5) and
5.6.27(6) of the Corporations Regulations.

Subsections 542(1) and 542(2) of the Corporations Act.

Subsections 542(2) to (4) of the Corporations Act.

Section 169 of the Bankruptcy Act.

Section 169 of the Bankruptcy Act.

Section 168 of the Bankruptcy Act.

Section 171 of the Bankruptcy Act. There is no equivalent requirement in the corporate law.
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This issue has been the subject of the recent case of Worrell, in the matter of regulation
5.6.06 of the Corporations Regulations 2001777 and has been subject to some commentary
by the profession.178

In the Worrell case, Greenwood ] accepted-that a compound account has advantages
and disadvantages in terms of the functionality of its modules, reporting and
reconciliation processes and the procedures surrounding the operation of the
compound account.’” For example, his Honour accepted that using a single compound
account would allow a liquidator to access a higher return on the funds by securing a
commercial margin in excess of the interest rate that might apply to a suite of
individual accounts.180

However, his Honour also noted that some of the perceived disadvantages of
maintaining separate accounts may not be as significant as previously thought, citing
the evidence of a National Australia Bank (NAB) employee about the operation of bank
accounts. In particular, NAB did not charge a fee to open or close an account and
accounts are generally opened on the same day when complete documentation is
received from a practitioner.18!

The question of whether the separation of accounts is desirable must balance questions
of transparency, protection of funds and the costs of maintaining separate accounts.

It may be considered that the risks associated with using a compound account, such as
the increased risk of misallocation, misapplication or misappropriation of funds, which
are minimised when a separate account is used for each external administration,
outweigh the benefits of lower fees and costs in operating a compound account.’s2
Registered trustees may have fewer numbers of bankrupt estates that they are
administering and may have a large number of administrations with relatively few
receipts and payments making accounting for them much easier than if a number of
corporate insolvencies were pooled into a single account. Alternatively, proper funds
management utilising modern accounting software may reduce the risks associated
with compound accounts to an extent that the costs of separate accounts are no longer
justified.

Audit of Accounts

360.

For both corporate insolvencies and bankruptcies, the audit of accounts is discretionary,
with costs borne by the audited entity. The differences are that:

. the Inspector-General may audit the trustee’s accounts themselves, or get another
party to do so, whereas ASIC must submit the liquidator’s accounts to a
registered company auditor; and

. a specific penalty is applied to a trustee who does not produce the required
information for an audit, whereas a liquidator who does not produce the
information may be subject to a court order.

177
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180
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182

(2010) 117 ALD 110, 79 ACSR 437, [2010] FCA 934.

For example, ‘Insolvency Case Summaries’, Australian Insolvency Journal (2010) 22(4) pp 49-50; the IPA at
www.ipaa.com.au/defaultasp?menuid=233&artid=733.

Worrell case, at paragraph 93.

Worrell case, at paragraphs 101 and 105.

Worrell case, at paragraphs 95-97.

ASIC Media Release 22 December 2010, "Banking requirements reaffirmed for insolvency practitioners’.
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