
[image: image1.wmf]
AUSTRALIAN BANKERS’ ASSOCIATION

	Ian Gilbert

Director

Telephone: (02) 8298 0406

Facsimile:   (02) 8298 0432
	Level 3, 56 Pitt Street

Sydney  NSW  2000

Telephone:
(02) 8298 0417

Facsimile:
(02) 8298 0402


28 November 2002

Dr Kathleen Dermody

Secretary

Senate Economics Legislation Committee

Room SG.64

Parliament House 

CANBERRA ACT 2600 

Dear Dr Dermody

Inquiry into the Financial Sector Legislation Amendment Bill (No. 2) 2002

The ABA supports the principle that directors and senior executives of banks and other ADIs should be of fit and proper standing to discharge their obligations.  It is appropriate for this requirement to be legislated.

There are several points to make about the Bill that we believe are relevant to the Committee’s deliberations.

Definition of “Senior Manager”

The Bill describes as a “senior manager” a person who “has or exercises any of the senior management responsibilities” for an ADI.  This is potentially a very broad and uncertain description.

Our members need greater clarity for compliance reasons in respect of the management positions within their organisations that are to be subject to the ”fit and proper” person test.  For example, there are many positions in a bank described as “Senior Manager” which, in fact, do not always qualify as executive positions.  As a consequence, the reporting lines above these senior manager positions can be quite extensive.

The “fit and proper person” test appears to be a strict liability provision. Certainty in its application is an essential factor for achieving the legislative objective.  ABA believes that the amendment to the Bill made in the House of Representatives to the definition of ”senior manager” will provide APRA with the ability to spell out with greater detail those positions to which the legislation is intended to apply.  We would expect APRA to consult with banks and other ADIs to assist them in determining where in their internal reporting and accountability structures an appropriate senior management line can be drawn.  We believe that the Senate should support this amendment so that ADIs are clear about their obligations to administer the “fit and proper” person test and fulfill the objective of the legislation.  

Application of the “Fit and “Proper” Person Test

As we understand, it will be a strict liability offence for an ADI to allow a disqualified person to be or act as a director or senior manager of the ADI.  A disqualified person is a person who, speaking generally, has been convicted of an offence under corporations law, a law relating to dishonest conduct or to conduct relating to a company carrying on business in the financial sector or has been or becomes a bankrupt or has taken advantage of bankruptcy laws.  The disqualifying factors may have occurred in a foreign country.

The disqualifying criteria apply irrespective of the gravity of the offence or the penalty incurred, including whether a custodial sentence was imposed.

Apart from disregarding spent convictions, there is no time limit applying to when the particular disqualifying event might have occurred.

The test will apply, in a sense retrospectively, to all existing employees of an ADI as well as to future employees.  Some existing employees will have had long careers with the ADI perhaps joining a bank in their early years of work and performing their duties honestly and competently. The legislation will affect career paths and promotions within the ADI.

These factors will present difficult and sensitive situations for ADIs once the law commences.  Existing staff complements will have to be researched to discover whether disqualified persons are occupying senior management positions. Disqualified employees will need to be identified for future decision making on careers and promotion.  The liability under the legislation Being a strict liability offence, ADIs will need to go to extensive lengths and make wide ranging enquiries to see out relevant employees to ensure compliance with the law.  It is helpful in the investigation of these matters that it will also be an offence for a disqualified person to occupy a designated position. 

It will involve a lot of time and work to develop systems and procedures to handle these measures in a way that will cause the minimum of concern and personal distress.  ABA supports the Government’s amendment to the Bill to allow ADIs a preparatory period of three months after the Bill is passed for this to be done.  We believe the Senate should endorse the amendment for the reasons submitted.       

Inevitably, applications for relief against disqualification will be made to APRA under the relevant provisions of the legislation.  We submit that the interests of affected employees should be protected with effective confidentiality requirements for these processes and the final outcome irrespective of the ultimate decision by APRA. 

Self reporting of Breaches

Proposed section 62A contains the obligation to disclose breaches of prudential standards and other matters.  We agree with the self-reporting obligation in principle but note that under the Bill the matters referred to in that provision would extend to trivial, non-material breaches.  We assume from the language used in the proposed new section that this was not the intent and it would be helpful if this was made clear with an appropriate amendment.  We refer to the Explanatory Memorandum to the Bill and note that this provision would “enable APRA to more effectively monitor the position of potentially troubled organisations in order to seek earlier remedial action and will assist in protecting depositor interests”.  This seems to suggest that the focus should be on consideration of the more material events.

An alternative means of accommodating this concern could be for APRA to be specifically required under the legislation to publish the actual requirements (prudential and statutory) and the type of breaches that it regards as material for the purposes of the section.  Regulations could be yet another way of achieving the same outcome.

We note that this provision is not a strict liability provision and that the bank will have to disclose only those breaches of which it is aware.  However, some guidance in the legislation that reflects the approach taken in the Explanatory Memorandum would be of assistance to ADIs in satisfying the objective of the legislation efficiently and effectively.   

If the Committee is to conduct a hearing we would be pleased to attend if requested but are otherwise content to rest on the matters raised in this submission.

Yours faithfully,

Ian Gilbert
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