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Dear Mr Mclean

2002 Senate Inquiry: Environmental Regulation of Uranium Mining

Thank you for your letter of 29 October 2002 seeking advice about the respective roles of the Commonwealth and the NT in the regulation of uranium mining activities and the Commonwealth’s prosecutorial responsibilities with respect to the regulation of uranium mining in Australia.

Regulation of uranium mining activities in the Northern Territory

The Commonwealth’s approach to the regulation of uranium mining activities in the Northern Territory, and in particular for the Ranger uranium mine, largely stem from the findings of the “Ranger Uranium Environmental Inquiry”.  The Inquiry was chaired by Mr Justice Fox and his report was presented to Government in 1976.

The Fox Inquiry recognised that the highly valued ecosystem and cultural values of the Kakadu region required strong protection measures.  Following the Fox Report the Commonwealth enacted the Environment Protection (Alligator Rivers Region) Act 1978 which established the position of the Supervising Scientist and an associated research institution to explore the impacts of uranium mining in the Alligator Rivers Region.  The Supervising Scientist was charged with, inter alia,  undertaking research and promoting the development of standards, practices and procedures in relation to uranium mining operations in the region.

The Commonwealth and NT agreed at that time that uranium mining in the Territory should be regulated to the maximum extent possible through the laws of the Northern Territory.  A cooperative approach to regulation was established with the Northern Territory Government, including the development of agreed working arrangements.

Commonwealth control over uranium matters in the NT was maintained when the Territory achieved self government in 1978.  Under section 35 of the Atomic Energy Act 1953 prescribed substances (uranium) in the Northern Territory are declared to be the property of the Commonwealth.  This provision is also reflected in the Northern Territory (Self-Government) Act 1978.
The Commonwealth’s role in the region was further cemented by an Authority issued in 1979 under s41 of the Atomic Energy Act 1953 relating to the Ranger uranium mine.  The authority provided for the proponents to conduct mining operations on the Ranger Project Area on behalf of the Commonwealth.  A detailed set of environmental requirements, based closely on the recommendations from the Fox Inquiry, were incorporated into the s41 authority. The environmental requirements were subsequently revised and updated when the s41 Authority was renewed in 1999.

Ranger also operates under an authorisation issued under the Uranium Mining (Environment Control) Act (NT) and continues under the Mining Management Act.  The Commonwealth’s environmental requirements for Ranger are reflected in this authorisation.

In relation to Jabiluka, the authority to mine is a mineral lease under the Mining Act (NT).  There are provisions in the Mining Act that relate to Commonwealth involvement in decision making concerning prescribed substances under the Atomic Energy Act 1953.   In exercising powers under the Mining Act in relation to such prescribed substances the NT must consult and act on the advice of the Commonwealth Minister administering the Atomic Energy Act.

Commonwealth/Northern Territory Working Arrangements

Since uranium mining first occurred in the Alligator Rivers Region the Commonwealth and the Northern Territory have entered into a series of arrangements (via a succession of memoranda of understanding that have been updated from time to time) which set out and clarify the working arrangements and respective roles of each government in aspects of the regulation of uranium mining in the Alligator Rivers Region. The most recent agreement between the Commonwealth and the Northern Territory setting out the principles to be applied in the regulation of uranium mining in the NT was signed on 17 November 2000.  

Specifically, this Agreement: 

· built upon the working relationship that already existed and continues to exist between the Commonwealth and Northern Territory, ensuring that all the processes to protect the environment of the Alligator Rivers Region are in place and being worked upon cooperatively by the two Governments, with the Northern Territory maintaining its role in charge of the day to day regulatory operations relating to uranium mining;

· provides the appropriate mechanisms for Commonwealth involvement commensurate with its ultimate accountability for uranium mining in the NT, and particularly the Alligator Rivers Region;

· provides an open transparent process for the Commonwealth to be consulted on matters which concern it directly in relation to the two mines within the Alligator Rivers Region;

· specifically provides for the Commonwealth to be consulted on threshold issues such as the issue or variation of an Authorisation over a uranium mine, thus allowing the Commonwealth to be involved with matters relating to the protection of the environment associated with uranium mines; and

· makes provision for the update of the working arrangements.  In accordance with this provision work is currently underway to update the working arrangements, with ongoing discussions taking place between the Office of the Supervising Scientist and the NT Department of Business, Industry and Resource Development.  

I have attached a copy of the 17 November MOU between the Commonwealth and the NT, together with a copy of the current (1995) working arrangements for your information.

Commonwealth responsibilities

The Commonwealth’s responsibilities with regard to the regulation of uranium mining are contained in the Authorisation issued pursuant to the Atomic Energy Act 1953 and in the Customs (Prohibited Exports) Regulations 1958.
Atomic Energy Act 1953

The Ranger uranium mine operates under a Commonwealth Authority issued under section 41 of the Atomic Energy Act 1953.  The Minister responsible for this provision is currently the Minister for Industry, Tourism and Resources. The Authority, which was renewed on 14 November 1999, includes, as conditions, the Environmental Requirements (ERs) for the Ranger mine. 
Breaches of the Atomic Energy Act 1953 (the Act) - Penalties:

Section 41A of the Act provides for the revocation and variation of an authority issued under section 41 of the Act.  Subsections 41A(4) – (8) empower the Minister, in the event of refusal or failure to comply with a condition or restriction to which the section 41 authority is subject, to vary the authority by imposing additional conditions or restrictions.  The additional conditions must have the effect of prohibiting, either indefinitely or for a specified period, the carrying on of the operations to which the authority relates.  This power can only be exercised after notice has been given and can only be exercised in accordance with the terms of the agreement with the Northern Land Council under section 44 of the Aboriginal Land Rights (Northern Territory) Act 1976.  This power can be exercised in addition to prosecution under section 41D of the Act.

Section 41D creates an offence of refusing or failing to comply with a condition or restriction to which a section 41 authority is subject.  The penalty for this offence is – in the case of a natural person—$2,000; or in the case of a body corporate—$10,000.  

In the context of the prosecutorial responsibility of the Commonwealth for apparent breaches of the Atomic Energy Act 1953 and the Environmental Requirements, it should be remembered that in relation to a statutory offence such as section 41D of the Act, there is always a discretion whether to prosecute in any particular case.  The Prosecution Policy of the Commonwealth (as detailed by the Director of Public Prosecutions) provides in this regard –

“Having satisfied himself or herself that the evidence is sufficient to justify the institution or continuation of a prosecution, the prosecutor must then consider whether, in the light of the provable facts and the whole of the surrounding circumstances, the public interest requires a prosecution to be pursued.  It is not the rule that all offences brought to the attention of the authorities must be prosecuted. 

The factors which can properly be taken into account in deciding whether the public interest requires a prosecution will vary from case to case.  While many public interest factors militate against a decision to proceed with a prosecution, there are public interest factors which operate in favour of proceeding with a prosecution (for example, the seriousness of the offence, the need for deterrence).  In this regard, generally speaking the more serious the offence the less likely it will be that the public interest will not require that a prosecution be pursued. 

Factors which may arise for consideration in determining whether the public interest requires a prosecution include:

(a)
the seriousness or, conversely, the triviality of the alleged offence or that it is of a 'technical' nature only; 

(b)
any mitigating or aggravating circumstances;

The applicability of and weight to be given to these and other factors will depend on the particular circumstances of each case.”

In the circumstances of possible breaches of the Ranger environmental requirements, the respective roles of the Commonwealth and Northern Territory governments in aspects of the regulation of uranium mining in the Alligator Rivers Region, as set out above, are a relevant factor that must be taken into consideration in deciding whether the public interest requires a prosecution.
Customs (Prohibited Exports) Regulations 1958

The Commonwealth also exercises control over the export of uranium under the Customs (Prohibited Exports) Regulations 1958 (the Regulations). Amendments to the regulations in August 2000 strengthened Commonwealth control over uranium exports by enabling export permissions (or licences) for uranium to be granted subject to conditions. The amendment was in response to Recommendation 9 in the 1999 Majority Report of the Senate Inquiry into the Jabiluka Uranium Mine Project that Commonwealth environmental conditions ‘should also be made the explicit conditions of the issue of export licences by the Commonwealth’.

The amendment provides the Commonwealth Minister for Industry, Tourism and Resources with a clear and administratively efficient mechanism by which he/she can place legally binding conditions, including mine-site environmental conditions, on the export of uranium.

Exports of uranium from all the specified uranium mines are subject to the Environmental Requirements developed under the Environment Protection (Impact of Proposals) Act 1974 (the EPIP Act).

Breaches of the Customs (Prohibited Exports) Regulations 1958  – Penalties

In the event a permit holder breaches a condition of the permission, the Customs Act 1901 provides for a fine not exceeding $10,000 to be imposed.  However, the Minister also has power under subregulation 9(3J) of the Regulations to revoke the permission in such circumstances.

Stockpiling Incident

In your letter you refer to the document “Contraventions by ERA of the Atomic Energy Act 1953 (Cth) and the Mining Management Act 2001 (NT) Arising from the Stockpile Incident at Ranger January/February 2002” tabled by the Australian Conservation Foundation (ACF) on 18 October 2002.  

This document is by-and-large the same as that accompanying a letter sent to the Minister for Industry, Tourism and Resources, the Hon Macfarlane MP on 9 May 2002, comprising the same allegations.  The Minister’s Office subsequently responded to the ACF letter on 29 May 2002 (copy attached).  The Minister’s Office reply indicated that:

“The Office of the Supervising Scientist (OSS) has investigated the recent  incidents referred to in your letter.  The OSS report, released publicly by the Environment Minister on 23 April 2002, concludes that the incidents you refer to do not constitute a breach of either the Northern Territory or the Commonwealth's statutory requirements of ERA.” 

I refer you to the following web site which contains a copy of the report http://www.ea.gov.au/ssd/publications/incidents/index.html.

Thank you again for letter of 29 October 2002.  I am more than happy to assist the Senate Committee in better understanding the regulatory framework governing uranium mining in Australia, and if this Department can be of further assistance, please do not hesitate to contact me or my colleague Dr Alan Laird, Manager Uranium Industry Section on (02) 6213 7814.

Yours sincerely

John Hartwell

Head, Resources Division

 13  November 2002
COMPETITIVE AUSTRALIA
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