Submission to the Senate Inquiry

Environmental Regulation of Uranium Mining

Prepared by Jillian Marsh, member of Adnyamathanha community

Introduction:

The compiler of this submission was involved for several years during 1990’s in asserting cultural heritage rights for Adnyamathanha through the Flinders Ranges Aboriginal Heritage Consultative Committee Inc (FRAHCC), a voluntary organisation made up exclusively of Adnyamathanha community people

My role during this time was that of Secretary, the main task being to develop, in conjunction with the Committee and wider Adnyamathanha community, a written process of consultation for the purposes of Site Inspections, and to coordinate this process at the direction of FRAHCC members.  This Committee preceded Native Title, operating as the primary community-based organisation to facilitate consultative requirements under the Aboriginal Heritage Act (1988).  
I ask that the Senate view this document in absolute confidence since I lodge this submission without wishing to risk the safety of Claimants, nor the safety of my own family or self.  I make this request following a repeated spate of life-threatening situations recently experienced by some of the Adnyamathanha Native Title claimants.  
Background:
During the exploration period for Beverley Mine, Adnyamathanha were operating primarily under the Aboriginal Heritage Act.  No claims had been registered under Native Title, although two Applications had been lodged. The company licensed to explore at Beverley deliberately chose to consult privately with several individuals and their newly-fledged Native Title applications, knowing fully that these individuals could not possibly be representative of the entire Adnyamathanha community (some 2000 people or more).  People who identify as Adnyamathanha live in Adelaide, Port Pirie, Port Augusta, Whyalla, Hawker, and Nepabunna.  The option to consult with a small number of individuals effectively bi-passed wide public consultation with Adnyamathanha.  

Initial negotiation was misrepresentative, ill-informed, and designed to divide and disempower the Adnyamathanha community.  The Beverley Mine case set a precedent in the Adnyamathanha community since it was our first ‘test case’ under the new Native Title legislation during the 1990’s.  Implications of this early pattern of negotiation result in a disjointed Adnyamathanha community a dysfunctional Native Title committee, rampant physical and verbal abuse at Native Title meetings, and a Native Title claim in tatters.  Some individuals are being subjected to physical and emotional abuse as a result of the continual and intense frustrations within the community, largely as a result of the way in which Beverley Mine was established.  Meetings held by the Native Title Claimants together with their legal advisors appointed by the Native Title Unit have repeatedly witnessed an eruption of physical violence and derogatory verbal abuse at Native Title meetings.  

Clauses written into Native Title Agreements contain actions never implemented by Heathgate Resources, verbal interaction between Heathgate and Claimants has deteriorated to a shoddy and racist control mechanism that reinforces the company’s position as powerful and belittles the claimants.   
Over the past decade, emphasis has been placed on negotiation and consultation under the Native Title legislation, despite a range of widely held concerns in Australia about the appropriateness and adequacy of the way in which Native Title is being administered.  Additionally, many people are concerned at the negative social effects resulting from the Native Title process.  
The introduction of Native Title legislation in the early 1990’s has resulted in increased tensions and conflicts within Aboriginal communities, as well as between Aboriginal communities and land owners.  It has paved the way for fast-tracking of ‘agreements’, justified government and mining industry bully tactics, and corrupted the process of negotiation.  It has also resulted in a series of proposed changes to the current Aboriginal Heritage Act in the absence of public consultation.  Discussions have been held between ALRM, Mines & Energy, Farmers Federation, and the State government (see Aboriginal Way, Issue 15, June 2002) a South Australian newspaper published by ALRM, yet this Act deals with Aboriginal Heritage.

In short, the net of control continues to tighten around Adnyamathanha and land use, as with many Aboriginal groups within Australia still in the grips of colonisation, institutionalised racism, and a denial of basic human rights.  Aboriginal perceptions, knowledge and interpretation remain largely absent or at best anonymous in discussions and debates regarding the natural environment.
Submission Summary:
This paper will address aspects relevant to the terms of reference of the inquiry in the context of the Beverley acid in situ leach uranium mine.  The terms of reference are as follows:
a) the adequacy, effectiveness and performance of existing monitoring and reporting regimes and regulations;

b) the adequacy and effectiveness of those Commonwealth agencies responsible for the oversight and implementation of those regimes; and

c) a review of Commonwealth responsibilities and mechanisms to realise improved environmental performance and transparency of reporting.
The main focus will be on the Beverley EIS process, particularly the process of negotiation with traditional owners under the Native Title and Aboriginal Heritage legislature.  
Under the terms of reference I would like to discuss the Beverley EIS process from an Adnyamathanha perspective.
With regards to the concept of ‘natural environment’ both the Native Title process and the EIS process applied to Beverley Mine sanctifies the very idea of ‘wilderness’ as untouched and pristine, a step backward in the process of reaching a widely understood and agreed on definition of Aboriginality and our connections to the land.  As many writers point out, concepts such as ‘wilderness’ are a fallacy (see journal article written by Fabienne Bayet, title ‘Overturning the Doctrine: Indigenous People and Wilderness – Being Aboriginal in the Environment Movement’ in Social Alternatives, Vol 13 No 2, July 1994; ‘Wilderness – the European Cult’ by Marcia Langton in Land Rights Queensland, Dec 1995; ‘You Call it Wilderness, We Call it Home’ by Penny Tripcony & Bob Anderson, in Land Rights Queensland, June/July 1996).  It is widely sanctioned within modern environmental discourses in Australia and internationally that Indigenous cultures and the natural environment cannot be treated as separate entities, given the long period of inhabitancy and the ways in which Indigenous occupation shapes the environment, and the intricate knowledge held within Indigenous knowledge systems.
Native Title and the EIS processes in the Beverley case enshrine the idea of Australia as an empty land, and deny Aboriginal people sovereign right to the lands, the waters and other natural resources.  It disregards the environmental movement here in Australia and at an international level.

As I understand from personal involvement in the Beverley EIS process, existing monitoring and reporting regimes are somewhat of a ‘toothless tiger’ and a farce orchestrated by the mining industry and the State government in order to fulfil a requirement of public consultation to satisfy the industry and the State/Federal government.  The research and publication of the Main Report was entirely conducted by Heathgate Resources, and the Review Team that undertook the process of drafting the Beverley EIS is far from an ‘independent’ body.  First, a clear conflict of interest exists between the Mawson Lakes academics and the government, given that all academics are from the Environmental or Engineering school, and a great deal of networking, consultancy and research, financial support, and therefore allied political support exists. Second, all academics in the Review Team are from a background other than a humanities discipline (eg. Anthropological, Social Work, Education).  As far as I am aware, none of the team members have experience in Aboriginal Affairs or are of Aboriginal descent.  The methodologies used by Heathgate Resources and the Review Team (in both the Main Report and Supplementary) have not been published or made available, and therefore cannot be scrutinized by the public.
It is also unclear as to what ethical guidelines were used to facilitate the various stages of social research, and how these tie into an appropriate methodology.  I refer to existing guidelines that are readily available online and in hard copy, namely those adopted by the Australian Institute of Aboriginal and Torres Strait Islander Studies, the Australian Heritage Commission, and the National Health and Medical Research Council.  These guidelines are widely recommended for anyone wishing to conduct social research in an Aboriginal context.

As a research student and as a member of the Adnyamathanha community I view the choice of academic expertise as a calculated exercise based on an existing relationship of interdependency and institutionalised colonialism.  It is part of a reporting regime that was never intended to be inclusive or publicly informed.  Likewise, the omission of a research methodology and ethics proposal begs many questions about the integrity of the researchers and the intended use of the research work.  For example, how were the views of both men and women sought and included?  Was there an Adnyamathanha reference group established to oversee the research process?  What expertise and experience do the researchers bring to the research that is relevant to working with Aboriginal people and cultures?  How were the findings presented to the Adnyamathanha community?
The Main Report uses terminology that is highly offensive for example, Adnyamathanha oral accounts are referred to as ‘myths’ (page xxxii) and uses past tense to describe Adnyamathanha affiliation to the land.  An anthropologist (Bob Ellis) and an archaeologist (Susan Woenner-Green) were appointed through consultation between the Native Title Unit and Heathgate Resources, and paid for their ‘expertise’ through company funds.  At no time have these consultants, or members of the Review Team, met with the Adnyamathanha Claimants or community in the absence of Heathgate Resources personnel.  

If our knowledge is regarded as a collection of ‘myths’ then it can be discounted as having a status of fairytales or legends.  Likewise, if our cultural affiliation to land is discussed as a thing of the past, it can be ignored or suppressed.  It can be concluded that the EIS reporting process is far from adequate or appropriate.
In regard to heritage investigations, it seems a very narrow definition of cultural issues is being adhered to.  For example, ‘artefacts’ and superficial discussion of ‘myths’ dominate the discourse of Aboriginal Heritage (pp xxxii – xxxiii) in a way that categorises Adnyamathanha beliefs and values in a very ethnocentric or culturally bias manner that reeks of superiority.  This attitude is consistent with representatives of the State government (Minister Rob Kerin quoted in The Advertiser) publicly claiming that Aboriginal people protesting against the proposed development were being ‘hijacked by the Greenies’.  His claim suggests that Aboriginals – in this case Adnyamathanha – are incapable of raising concerns independent of outside influences such as the Green groups, and are ready recipients of manipulative Greenies.  It also denies our right to recognition of cultural beliefs and values that existed for thousands of years and still exists in today’s Adnyamathanha community.
The domination of scientific discourse and archaic anthropological discourse used in the EIS Draft for Beverley Mine is offensive and inappropriate when referring to Aboriginal heritage.  It is unacceptable that the State government sanction such literary and verbal ridicule of Aboriginal people and culture in such recent times.  
The process of editing and publishing also requires a mention, given that the EIS process entitles the mining company and the government final say over the presentation, content and publication of the Draft document.  Despite a Review Team being established at the request of the Adnyamathanha Native Title Management Committee (ANTMC), it was the proponent (Heathgate Resources) and/or the legal advisors appointed through the Native Title Unit (Johnston and Withers) who appointed a Review Team.  It was also the proponent that conducted the research, and authored and edited the work within the Main Report.  
Similarly, it was the Native Title Unit (NTU) who appointed an anthropologist and archaeologist to do a cultural heritage survey, and the findings of this survey were never made available to ANTMC, the Native Title Claimants, or the Adnyamathanha community at large.

Published works arising out of the EIS process is biased in favour of ‘development’ because it is owned and controlled by the powerful – the mining company/industry and the government.  It is sanctioned by academics, but not by the Adnyamathanha people.
In attending one of the information sessions held as part of the EIS (held in Adelaide), several people raised issues of concern over the lack of consultation under the Aboriginal Heritage Act.  The final Draft document written by Heathgate Resources omits all reference to consultation under the State or Federal Aboriginal Heritage Acts, despite recommendations made by the Review Team that consultation under this Act be formally facilitated should the proponent be granted a Commercial Licence.  It can therefore be concluded that process of public consultation held as part of the EIS process was ineffective given that the issue of consultation under Aboriginal Heritage legislation remains unresolved.

The State and Federal government enact legislation and then choose to ignore requirements under these Acts.  This leads the Australian public, in this case specifically the Adnyamathanha community, and the mining industry to an understanding that our legal system can be effectively thwarted without any accountability if the governments of the day choose to support a proposal such as the Beverley Uranium Mine.
The only public meeting held to facilitate consultation with the wider Adnyamathanha community was held by the Flinders Ranges Aboriginal Heritage Consultative Committee (FRAHCC) at Balcanoona prior to the commercial licence being granted to Heathgate Resources.  This meeting was held due to the lack of public consultation from the government and the mining company, and the grave concerns held within by Adnyamathanha about the risk of damage to our sites and our muda (spirituality, history, beliefs & values).  As a result, the Adnyamathanha community members who were at the Balcanoona meeting demanded that Heathgate hold a public meeting to facilitate public consultation, to which the company agreed.  
However, the resulting meeting was held under appalling conditions.  The company (Heathgate Resources) censored the entire meeting with the assistance of Graham Gunn (local member of Parliament) and the State Police.  One Adnyamathanha man that stood up and asked for an independent facilitator from the floor to be elected was immediately escorted by two armed Police holding him on either side (by his arms) to the outside of the building.  The Police took this action at the request of Graham Gunn, who had been appointed by Heathgate Resources to Chair the meeting.  

The meeting was orchestrated to intimidate people with the presence of armed Police and a well-known ‘redneck’ politician (Graham Gunn).  The agenda was entirely planned around the needs of the company, no Adnyamathanha were allowed to hold the floor, no person from the floor was allowed to facilitate, and when attempts were made to raise issues that challenged the company or the mining proposal, Heathgate employees savagely intimidated these people, either directly (for example, someone distributing leaflets from the Conservation Council was severely reprimanded by a Heathgate employee who then proceeded to remove all leaflets from the venue and place them in his private possession.  It was clear on the day that this meeting was intended as a one-way information session where the company, Heathgate Resources told the community what they intended to do and how it was a safe operation.
This meeting hosted by Heathgate Resources was a clear demonstration of the powerful status attributed to mining companies and government representatives, and the level of intimidation that was used became a repeated process of suppression.  A public protest held at the mine site shortly after became subject to a recent investigation that found Police brutality unnecessary and inappropriate.

Currently the Native Title claim for Adnyamathanha is undergoing scrutiny through the Courts to try and resolve the high level of alleged corruption and abuse characteristic of our claim.  In stark contrast, the Native Title Unit (within ALRM) are promoting Adnyamathanha as ‘a positive role model’ and a ‘benchmark of success’ for others in South Australia wishing to lodge Native Title claims, a clear sign that ALRM’s credibility depends on a government perception of ‘success’ regarding Native Title.

Meanwhile, some of the Native Title Claimants have been convinced to allow Johnston and Withers (lawyers appointed under NTU) total control of all aspects of the Adnyamathanha claim, including a stronghold on any incoming Royalty monies.  Neither the NTU nor its lawyers (Johnston and Withers) hold an independent position, given that it is in their best interests to ensure money is going to continue to be available to cover the exorbitant costs of ongoing legal fees.  This is another clear indication that ‘success’ in Native Title is measured by the speed in which ‘Agreements’ are signed and royalty monies flow.  
The close relationship between the legal advisors (Johnston and Withers) the Commonwealth government (from which they are funded) and Heathgate Resources (the mining company) cannot be underestimated for the power that it wields.
Under the Native Title process of negotiation, Claimants were party to several Native Title Agreements.  Several people, including the Chair of ANTMC claims that these Agreements were signed under duress.  Claimants were constantly being pressured into signing or face Environmental Resources Development court action by Heathgate Resources, and an offer of a US tour or in-situ leach mines was also in jeopardy unless Agreements were signed.  Each Claimant was rewarded personally with several thousand dollars as a ‘gift’ from Heathgate Resources simply for signing.   
Many of the clauses within Agreements have not been fulfilled, and according to one Claimant, are unlikely to be fulfilled.  Examples include a clause that requires Heathgate Resources to establish an Information Centre.  This Centre was intended to house cultural interpretation of the Beverley region, and engage independent monitoring of sites and water.  It was to provide Adnyamathanha with the funding necessary to ensure an independent process of monitoring, employment for the local Nepabunna Community, and a public means of sharing Adnyamathanha knowledge and experiences regarding the Beverley region.  Another clause relates to the employment of Adnyamathanha, specifically a Liaison Officer for the purpose of cultural awareness training for Heathgate Resources employees.  Another clause relating to a desalination plant for the Nepabunna Community was also included.  According to the Claimant who signed an Agreement with these clauses, many conditions have not been met by Heathgate Resources.  
Repeated attempts have been made to raise these clauses within the Native Title Agreeement for discussion, but each time they are brutally thwarted by Heathgate personnel.   Although a small number of individuals have benefited financially from their compliance with Heathgate Resources, the majority of Adnyamathanha have gained nothing but lost a great deal.   Claimants feel they have been cheated and bribed, brow-beaten and mislead.  Not only has the Native Title process been a letdown, so too has the lack of integrity shown by the South Australian mining industry and the State government.
Many submissions lodged throughout the EIS process pointed to the inadequacies of the management plan for groundwater.  Scientific evidence (eg. Hydrology) and Adnyamathanha cultural evidence given as expert knowledge of the area where Beverley Mine is situated did not prevent this proposal going ahead, either before of after the commercial licence was granted.  Despite multiple warnings of unstable ground due to seismic activity, and the knowledge that interconnected groundwater systems would be placed at risk of contamination, there was no attempt under environmental regulation to further scrutinize the proposal.  
The government chose not to demand that the groundwater be rehabilitated, an unacceptable situation for the Australian public at large given our increasing reliance on groundwater and the increasing salinity of land surfaces and water systems.
Recommendations:

I would like to recommend that:

· All operations cease at Beverley Mine until such time as the following issues have been addressed:
· Native Title Agreement clauses have been duly met by Heathgate Resources to the satisfaction of each Claimant;

· An independent process of monitoring water and soil contamination in the vicinity of Beverley Mine be established;

· Heathgate Resources to effect community consultation according to requirements under the Aboriginal Heritage Act, to the satisfaction of the Adnyamathanha community at large;

· Amendments to all relevant legislation pertaining to Aboriginal heritage and mining exploration, in order to acknowledge the exploration stage as potentially damaging to sites and spirituality as it is for the commercial operation.
· Amendments to the Native Title Act in order that sovereign rights be recognised pertaining to resources above and below the ground.

· ALRM and the NTU required to formally declare their interests to their client groups, in regard to Native Title Agreements, particularly the aspect of financial gain.  They cannot be regarded as ‘independent advisors’ since they stand to benefit substantially from royalty payments.
· NTU legal advisors to undertake cultural awareness training prior to engagement with each Aboriginal community.  In this case, training sessions would need to address Aboriginal heritage from an Adnyamathanha perspective.

· All methodological and ethical guidelines proposed by Heathgate Resources, the Anthropologist/s and Archaeologists, and the University of South Australia Environmental Research team made available to the public.  

· All reports and findings by the Anthropologist/s and Archaeologists, and the University of South Australia Environmental Research team made available to the public.  

· A further Inquiry held in order to scrutinize the Social Impact of Uranium Mining and the Nuclear Industry, and the terms of reference to include Australian and International regulations governing Human Rights and Indigenous Rights.
As previously stated, please view this document is confidence.  Our strong sense of connectedness to the land, and the way in which the land is being exploited, permeates across the entire community.  We now have a dysfunctional Native Title claim, and this is an indication of the growing frustration with a legal system that does not truly represent all Australians, and the knowledge that economic benefit is the only form of benefit likely to result for a few people.   
I would like the opportunity to attend the Adelaide hearing to elaborate on these issues, and to put forward some recommendations.  In the instance I am granted a hearing, it may be that another Adnyamathanha person also attends and contributes in conjunction with myself.
Yours sincerely - Jillian Marsh 
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