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Terms of Reference

The Senate has referred the above matter to the Committee for inquiry and report by 5 December 2002. The terms of reference are:

The regulatory, monitoring, and reporting regimes that govern environmental performance at the Ranger and Jabiluka uranium operations in the Northern Territory and the Beverley and Honeymoon in situ leach operations in South Australia, with particular reference to:

(a) the adequacy, effectiveness and performance of existing monitoring and reporting regimes and regulations;

(b) the adequacy and effectiveness of those Commonwealth agencies responsible for the oversight and implementation of these regimes; and

(c) a review of Commonwealth responsibilities and mechanisms to realise improved environmental performance and transparency of reporting.

EXECUTIVE SUMMARY

1. Primary responsibility for ensuring adequate environmental safeguards for uranium mining rests with the Commonwealth Government

2. The authorisation, monitoring and enforcement regimes have lacked objective standards and consistent application.  This has been exacerbated by an ambiguity in the role-sharing with the Northern Territory Government.  

3. Significant environmental incidents have occurred in the last decade which indicate that the current system is under stress and is not effective.

4. The new Northern Territory Mining Management Act goes some way to addressing some of the structural problems within the regimes, however the Commonwealth needs to take further action regarding enforcement of international best practice standards, through the adoption of ISO 14000 environmental auditing standards. 

Recommendations

1. The Commonwealth must ensure a full and proper Environmental Management Plan is prepared for Ranger and Jabiluka.  It must also establish whether the provisions of the Mining Management Act 2001 are adequate to ensure the preparation of such a plan.

2. That both Northern Territory (NT) uranium mines achieve compliance with AUS/NZ ISO 14001 by 2003 and full certification to AUS/NZ ISO 14001 by 2005.

3. That the Commonwealth require and enforce the extension of AUS/NZ ISO 14001 certification to the entire Australian uranium production industry.  It should rely on its constitutional authority to require that this standard is adopted nationally.

4. That the regulators should re-establish a more active physical presence in the Jabiru area rather than totally withdrawing to Darwin, with reliance on periodic visits to the area to fulfil their functions.

Introduction

The Northern Land Council (NLC) is a statutory authority created by the Aboriginal Land Rights (Northern Territory) Act 1976 to represent the interests of traditional Aboriginal owners.  The major functions of the Land Councils are set out in section 23 of the Act.

Two major uranium projects are located within the NLC’s area of jurisdiction:  Ranger and the proposed Jabiluka mine.  Both of them are on land which is traditionally owned primarily by the Mirrar people.  It is important to note that while Jabiluka has not begun operations there is considerable mining infrastructure on the site, and that environmental management is a significant issue.

The NLC’s submission focuses on the context of Ranger and Jabiluka, and in particular the complex and ambiguous regulatory regime which has been established to monitor environmental standards.  To illustrate these specific problems, the NLC has provided some examples of environmental incidents at the minesites over the past three years.

Some of the discussion in this submission will only be relevant for the Committee’s consideration of the Northern Territory (NT) mines because of the constitutional position of the Northern Territory.  However most of the general points regarding appropriate standards are applicable across Australia.  

The NLC welcomes the opportunity to appear before the Senate Inquiry and assist further in its investigations.  If there are matters raised in this submission which could be clarified ahead of the hearings, the NLC would welcome the opportunity to provide further information and consideration of the issues.  

1.  Legislation Applicable to Environmental Regulation at Ranger and Jabiluka

The Commonwealth has primary responsibility for uranium mining in Australia. Under the Atomic Energy Act 1953 (Commonwealth) ownership of prescribed substances (including uranium) is reserved to the Commonwealth. Nevertheless, the environmental regulation of uranium mining in the Northern Territory, including authorisation to mine, the content of environmental requirements, monitoring and enforcement, is split between Commonwealth and Territory jurisdictions. The split of responsibility is sometimes ambiguous and has been further complicated by a series of inter-governmental agreements, and the operation of the various regulatory advisory bodies.  However, this has been clarified to some extent by the introduction of the new Mining Management Act 2001 (NT). 

Nevertheless, much of environmental regulation of uranium mining in the Northern Territory is governed by the individual mine authorisations. The environmental regulatory regime applying to any one mine may therefore be idiosyncratic to the particular mine, reflecting the time at which it was originally authorised as well as the subsequent history of changes to regulatory arrangements.

1.1  Commonwealth Legislation

A comprehensive list of relevant Commonwealth Legislation is shown in Table 1.  In this table all legislation considered to be of an important or fundamental nature has been shown in bold.  Naturally there is a considerable body of legislation which is applicable but does not have major affect on the structure and form of the environmental management of either Ranger or Jabiluka.  

Table 1.  Applicable Commonwealth Legislation.

Important or Fundamental Legislation shown in bold.

Aboriginal and Torres Strait Islander Heritage Protection Act 1984

Aboriginal Sacred Sites Act 1989

Aboriginal and Torres Strait Islander Commission Act 1989

Aboriginal Land Rights (Northern Territory) Act 1976

Atomic Energy Act 1953

Australian Heritage Commission Act 1975

Customs Tariff (Uranium Concentrate Export Duty) Act 1980

Customs (Prohibited Exports) Act 1901

Environment Protection (Alligator Rivers Region) Act 1978

Environment Protection (Impact of Proposals) Act 1974

Environment Protection (Northern Territory Supreme Court) Act 1978

Environment Protection (Nuclear Codes) Act 1978

Environment Protection and Biodiversity Conservation Act 1999

Environment Reform (Consequential Provisions) Act 1999

Lands Acquisition (Northern Territory Pastoral Leases) Act 1981

Lands Acquisition (Repeal and Consequential Provisions) Act 1989

National Parks and Wildlife Conservation Act 1975

Northern Territory (Self-Government) Act 1978

Nuclear Non-Proliferation (safeguards) Act 1987

World Heritage Properties Conservation Act 1983

The Atomic Energy Act 1953 provides a framework for the issue of authorisations to mine ‘prescribed substances’ (including uranium). While the Act itself does not provide substantive regulation of environmental performance, any legal environmental restrictions and obligations placed on the operation of uranium mining must be consistent with the framework established by this Act, including the conditions imposed in any authorisation to mine issued under the Act. This is discussed further below in relation to the Ranger mine. 

Monitoring of the environmental performance of these uranium mines is provided for by the Commonwealth’s Environment Protection (Alligator Rivers Region) Act 1978 (the ‘EPARR Act’). The EPARR Act created the Office of the Supervising Scientist. The Supervising Scientist is part of the Commonwealth and is the principal adviser on environmental matters to the Minister. It has no direct regulatory role, but is responsible for research into environmental management and assessment techniques in respect of uranium mining in the region.  Such research is conducted by the Environmental Research Institute of the Supervising Scientist (eriss).  The OSS reports to Parliament on environmental outcomes, until recently mainly through its conduct of Environmental Performance Reviews (“EPRs”).

However, the previous reliance by OSS on its EPRs as measures of environmental outcomes was flawed because:

· EPRs are not conducted to International auditing standards;

· the auditee is represented on the audit team, and;

· EPRs do not comprehensively review the entire project more than once every five years as individual aspects of the operation are reviewed every six months such that two aspects are reported on in each twelve month period.

The adequacy of such procedures when endeavouring to ensure protection of adjacent World Heritage Values is highly questionable.

More recently OSS has relied on Regular Periodic Inspections (RPI) which are carried out  monthly, mid-term (six monthly) reviews, and on annual audits carried out to International standards with an accredited lead auditor (to ISO 14010 standard) and qualified auditors representing the stakeholders (other than ERA).

However, of further concern is the progressive reduction of Commonwealth funding of the OSS, resulting in commercialisation of its operation encouraging a large section of the organisation to contract work from outside the region and pursue a range of environmental issues quite distinct from those associated with uranium mining. The relocation of the majority of the OSS staff from Jabiru to Darwin (over 270 kms distance from Jabiluka) has further decreased its capacity to effectively monitor uranium mining in the region.

1.2  Northern Territory Legislation

A comprehensive list of relevant Northern Territory Legislation is shown in Table 2.  In this table all legislation considered to be of an important or fundamental nature has been shown in bold.  Some legislation which has been important in the past but is now in transition to newer legislation is shown in bold italics.  Naturally there is a considerable body of legislation, which is applicable but does not have major affect on the structure and form of the environmental management of either Ranger or Jabiluka.

Table 2.  Applicable Northern Territory Legislation.

Important or Fundamental Legislation shown in bold.

Repealed legislation partly in force but in transition in italics

Aboriginal land Act 1978

Building Act 1993

Bushfires Act 1980

Conservation Commission Act 1980

Control of Roads Act 1953

Dangerous Goods Act 1981

Darwin Port Authority Act 1983

Environmental Assessment Act 1982

Fire Service Act 1983

Fisheries Act 1988

Heritage Conservation Act 1991

Jabiru Town Development Act 1990

Lands Acquisition Act 1979

Litter Act 1972

Mine Management Act 1990

Mining Amendment Act 2002

Mining Management Act 2001

Mining Act 1982

Northern Territory Aboriginal Sacred Sites Act 1989

Notifiable Diseases Act 1989

Noxious Weeds Act 1981

Place Names Act 1967

Plant Diseases Control Act 1979+

Prevention of Pollution of Waters by Oil Act 1962

Public Health Act 1952

Radiation (Safety Control) Act 1978

Radioactive Ores and Concentrates (Packaging and Transport) Act 1980

Silicosis and Tuberculosis (Mine-workers and Prospectors) Act 1966

Soil Conservation and Land Utilisation Act 1970

Territory Parks and Wildlife Conservation Act 1977

Transfer of Powers (Self-Government) Act 1978

Uranium Mining (Environmental Control) Act 1979

Water Act 1992

Work Health Act 1986

Until recently relevant environmental regulation has also been provided for under Northern Territory legislation including aspects from all the above legislation.  However, the dominant legislation dealing with environmental management was contained in:

· Mining Act 1982

· Mine Management Act 1990
· Uranium Mining (Environment Control) Act 1979 (UMEC Act)

The Northern Territory Mining Act 1982 provides for the grant of mineral leases and contains only very minimal provisions governing environmental performance  However, considerable scope exists for the Minister to attach specific environmental conditions as part of the grant of a tenement.  Section 175 of the Mining Act states that in respect of prescribed substances (within the meaning set out in the Atomic Energy Act) the Northern Territory Minister shall exercise his powers in accordance with and to give effect to the advice of the Minister of the Commonwealth for the time being administering section 41 of the Atomic Energy Act.

The Uranium Mining (Environment Control) Act 1979 (UMEC Act) previously controlled the mining of uranium in the Alligator Rivers Region and permitted the Northern Territory Minister for Mines and Energy to issue Authorisations for the operation of Uranium Mines in the Alligator Rivers Region. Authorisation to mine prescribed substances under the UMEC Act may have been subject to conditions, including conditions for the protection of the environment, although the imposition of such conditions was at the discretion of the Northern Territory Minister administering the Act.

As of 1 January 2002, the UMEC Act and the Mine Management Act 1990 were repealed and replaced by the Mining Management Act 2001 (the ‘new MM Act’). Various consequential changes were also made to the Mining Act 1982 by the Mining Amendment Act 2002. Authorisations issued under these previous Acts remain in force but a new application for an Authorisation must be lodged by 30 June 2002 by current operators, although generous provisions exist for extensions to this date if applied for before 31 May 2001.  The new MM Act endeavours to amalgamate all operational provisions for mining into one Act leaving a reduced Mining Act to basically regulate titles. 

The new MM Act establishes a regime for audits, inspections investigations, monitoring and reporting to ensure compliance with agreed standards and criteria. Mining officers are appointed under the Act by the Minister to enforce the Act, monitor management systems on mining sites, inspect and audit mining sites, receive and investigate serious accidents and critical incidents and complaints, to provide advice and information to Minister or Chief Executive Officer of the Agency administering the Act
 and may direct operators to take actions to ensure compliance with the Act or the Authorisation in respect of the site
. Obligations are placed on mining site operators to report any ‘serious accident or critical incident on the site’, which ‘may’ then be subject to investigation.

The new MM Act further establishes a system of offences of intentionally doing or failing to do acts that cause environmental harm of varying degrees and institutes a system of criminal penalties for such offences. Liability is extended in some circumstances to a director of a body corporate. However, proceedings may only be commenced by, or with the written approval of the Chief Executive Officer of the Agency administering this Act.

Nevertheless, the content of environmental regulation remains to a large extent peculiar to a particular mine, as the new MM Act does not itself introduce substantive standards. Instead, the content of environmental control remains in the Authorisation controlling a particular mine and the management system required by the Act to be established in relation to a mine. Section 40 of the new MM Act defines the scope of a Mining Management Plan (MMP) which must be submitted with each application for an Authority.  It must include:

· A description of the mining activities to be carried out;

· Safety, health and environmental issues relevant to the mining activities and the management system to be implemented at the mining site, and;

· Plan and costing of closure activities.

This MMP is reviewed at intervals specified in the Authorisation. If operational changes are visualised to the MMP then it must be amended and submitted to DBIRD for Ministerial approval. Effectively the Environmental Management Plan (EMP) would form part of the MMP.

1.3  Structure of regulation 

It is helpful to think of the regime which provides for monitoring and regulation of uranium mining as comprising three processes: authorisation; monitoring, and; enforcement.  In relation to uranium mines in the NT, these three aspects have been managed in different ways under differing legislation, with different systems of accountability.  This has led to some difficulties and ambiguities in roles and responsibilities, and the lack of consistent standards may have contributed the extent of environmental incidents experienced in the Alligator Rivers Region.

The Atomic Energy Act reserves to the Commonwealth ownership of prescribed substances (including uranium) and through section 41 establishes a process for authorising the mining of such substances. Nevertheless, Section 41(4) states that:

Except as provided by the regulations, this section shall not be construed as intended to exclude or limit the operation of any provision of a law of a State or Territory that is capable of operating concurrently with this section. 

The relationship thus established between the authorisation process under the Atomic Energy Act and approvals processes under Northern Territory legislation has been unclear. Various administrative arrangements purport to delegate to the Northern Territory Government the authority to grant leases to mine ‘prescribed substances’ (within the meaning of the Atomic Energy Act) under the Mining Act without the authority of the Commonwealth (as was the case with the Jabiluka mine, discussed further below). This relationship however has been upheld by the Federal Court in Yvonne Margarula v Minister for Resources & Energy & Ors 1998.

Aside from the approvals process, the relationship between the various regulatory instruments created pursuant to the legislation is ambiguous, as are the relative obligations of the Territory and Commonwealth Ministers with responsibility for their operation and the obligations of the various agencies and supervisory bodies established to monitor environmental performance. The administrative agreements entered into between the Commonwealth and the Northern Territory governments include: 

· On 22 March 1979 the Commonwealth and the Northern Territory entered into an agreement that the Territory Minister was to exercise, in respect of prescribed substances, the powers conferred on him under the Mining Ordinance 1939 (NT) in accordance with and subject to the advice of the Commonwealth Minister responsible for the Atomic Energy Act. This position is reflected in section 7A of the Mining Ordinance 1939 (NT) as replaced by section 175 of the Mining Act 1980 (NT). 

· In September 1995 the Commonwealth and Northern Territory governments signed a Memorandum of Understanding (MOU) that effectively delegated to the Northern Territory the responsibility for day to day regulation of uranium mining. 

The MOU set out the respective roles of the Supervising Scientist and the Northern Territory in the “Working Arrangements” which form part of the MOU. This document identifies the Northern Territory as having primary responsibility of the day to day supervision and regulation of uranium mining, principally through the Minister issuing authorisations under the UMEC Act which approve the conduct of specific works on the project area and the Department conducting performance reviews of the mining operations. 

The document also set out protocols for the issue of Authorisations under the UMEC Act that required consultation between the Supervising Scientist, the Northern Territory Department of Mines and Energy and the NLC before such authorisations were issued. However, the MOU is not legally binding on the Commonwealth or the Northern Territory and consequently did not constitute a formal legal requirement for the Northern Territory Minister to consult with the Supervising Scientist, the Northern Territory Department of Mines and Energy and the NLC before issuing an authorisation to mine.

This MOU titled ‘Revised Working Arrangements for Co-ordinating the Regulation of the Environmental Aspects of Uranium Mining in the Alligator Rivers Region’ also stated that the Commonwealths expectations regarding the frequency and design of DBIRD’s (then NT DME) routine site inspections, program of check monitoring and reporting, was to be detailed in the latest version of the ‘Agreed Commonwealth Requirements for Environmental Monitoring by the Northern Territory Regulatory Authorities of Uranium Mining in the Alligator Rivers Region’.  The NLC has been unable to obtain or verify the existence of this document.

This fragmentation of responsibility has made the enforcement of environmental regulation difficult. 

In relation to the grant of Authorisations to mine, the new MM Act substantially clarifies the relationship of Northern Territory and Commonwealth jurisdictions. In relation to the grant, alteration or revocation of Authorisations to mine, the UMEC Act enabled but did not require the Northern Territory Minister to take into account advice received from the Commonwealth Minister administering section 41 of the Atomic Energy Act or the parties to any prescribed agreement relating to a mine or the Supervising Scientist. The Northern Territory Minister was not required to comply with any advice received.
 Under the new MM Act the Northern Territory Minister must:

(a) consult with the Commonwealth Minister about matters agreed in writing between them relating to the mining of uranium or thorium; and

(b) act in accordance with any advice provided by the Commonwealth Minister before taking any action in relation to the authorisation of mining activities
.

1.4  Ranger and Jabiluka

1.4.1  Ranger

Mining of uranium at the Ranger mine is authorised pursuant to section 41 of the Atomic Energy Act (Commonwealth). That section specifies that such operations are bound by the terms of the Authority issued under section 41 and by the Ranger Uranium Project Government Agreement entered into on 9 January 1979 (under section 44 of the Aboriginal Land Rights (Northern Territory) Act 1976). 

The section 41 Authority to mine at the Ranger Uranium Mine was originally granted for a term of 21 years. The section 41 authority and the section 44 agreement between the NLC and the Commonwealth Government contained the original 45 Environmental Requirements (ERs) which governed the operations at the Ranger Mine. These Environmental Requirements (ERs) included:

· limitations on the release of water; 

· the conditions on the construction of a tailings dam, water retention and evaporation ponds;

· conditions on the management of emissions to the atmosphere from ore treatment operations;

· obligations to use appropriate dust control measures; 

· the provision to the Supervising Authority of any plans of waste rock dump;

· the requirement to take all practicable steps to protect all vegetation from damage or disturbance;

· the requirement to carry out soil conservation measures;

· limitations on dealings with tailings;

· requirements that sites of mining excavations, tailings dam and other areas where ground has been disturbed shall be rehabilitated and revegetated to the satisfaction of the Supervising Authority, and;

· requirements concerning the monitoring program.

In 2000, as a result of the expiry of the term of the Old section 41 Authority, the Old Section 41 Authority was replaced by a New Section 41 Authority to mine at the Ranger Uranium Mine. The New Section 41 Authority to mine (under the Atomic Energy Act) lists a number of instruments with which the mining company is required to comply (cl. 2.3 of the New Section 41 Authority).  Included in this list of instruments are the Environmental Requirements, which are attached to, and form part of, the New Section 41 Authority. 

Clause 2.4 of the New Section 41 Authority sets out the order of compliance if it is not possible or practicable for ERA to comply with all its requirements. This order of compliance establishes that an Applicable Law of the Northern Territory shall prevail over the Environmental Requirements unless the Commonwealth Minister, in any particular case, and after taking into consideration the underlying rationale of the Environmental Requirements, and after consulting the relevant Northern Territory Minister, takes action under the Atomic Energy Act 1953 (Cth). 

Monitoring of compliance with the ERs is carried out both by the Office of the Supervising Scientist and the Northern Territory agency responsible for mining (currently Department of Business, Industry and Resource Development).  

Enforcement powers reside with the NT Minister.  In relation to the Ranger mine the relationship of Northern Territory and Commonwealth jurisdictions has been substantially clarified by section 34 of the new MM Act. Under the UMEC Act the Northern Territory Minister was required only to have ‘primary regard’ to the Environmental Requirements for the Ranger Project set out in the Section 41 Authority under the Atomic Energy Act and the Mining Agreement under section 44 Land Rights Act between the Commonwealth and the NLC. However, this meant that the requirement to enforce the Environmental Requirements can in practice be displaced by other considerations such as an assessment of “Best Practicable Technology” which is a somewhat nebulous concept which pits the optimal protection of the environment against considerations such as cost to the miner. This removed the necessity to adhere to defined standards. 

Under the new MM Act, where the Northern Territory Minister grants or varies an Authorisation that relates to the Ranger Project Area, the Minister must ensure that the Authorisation incorporates or adopts by reference (with the necessary modifications) the Ranger Project Environmental Requirements dated 14 November 1999. 

1.4.2  Jabiluka

The Jabiluka ,mine, in contrast to Ranger, has been regulated pursuant to the Mining Act (NT) and the UMEC Act but is now regulated by the Mining Management Act and is not subject to any authorisation under the Atomic Energy Act. This was enabled by an inter-governmental agreement entered into between the Commonwealth and the Northern Territory Government (discussed above). The Jabiluka Uranium Mine is however subject to a set of Environmental Requirements established in the Environmental Impact Statement (EIS) conducted under the Commonwealth’s Environment Protection (Impact of Proposals) Act 1974 and World Heritage Properties Conservation Act 1983.  It is also subject to Environmental Requirements that form part of the Mining Agreement entered into in 1982 between the Mining Company and the NLC. These Environmental Requirements are contractually binding on ERA and, in contrast to the Ranger Uranium Mine, may be enforced by the NLC (and not the Commonwealth Government). 

1.5  Summary of problems with current environmental regulation of uranium mining in the Northern Territory

· The lack of objective, external environmental standards, and in particular, the lack of comprehensive standards requiring environmental plans (as opposed to complying with specific regulations) has led to a lack of consistent regulation.

· Ambiguity and overlap of roles between Commonwealth and NT agencies, particularly in relation to monitoring and enforcement. 

· The lack of an effective independent monitoring authority to ensure compliance with international and national standards. The progressive weakening of the role of the Office of the Supervising Scientist (“OSS”) has reduced the level of independent assessment of environment protection.

· There are few opportunities to review the Northern Territory Government’s actions or decisions as administrative law is comparatively undeveloped in the Northern Territory, there being, for example, no freedom of information legislation. 

· The potential conflict of roles between regulation of miners and the promotion of mining within the Northern Territory’s administrative framework.  

2.  Regulator Roles

Regulation encompasses both monitoring and enforcement of environmental standards.  As discussed previously, the regulatory functions for uranium mining are divided between several agencies of the Commonwealth and the NT, although the Commonwealth retains overall constitutional responsibility.  The various agencies have somewhat overlapping and ambiguous roles, with a lack of clarity between monitoring and enforcement responsibilities.  

It could be argued that environmental regulation, monitoring and policing of an issue as sensitive as uranium mining should not be left with any degree of ambiguity in its controlling regulator.  This is the basis for the argument for placing such activity under the control of an independent Environmental Protection Authority.  However it is also argued that such a body does not possess the expertise to undertake such complex regulation.  It is this proposition which has resulted in the Commonwealth relinquishing major regulatory control of the mining operations to the Northern Territory, as the Commonwealth possessed no expertise (or mining legislation or regulation) on which it could rely.

The NLC is concerned at the continuing diminution of the role of the Commonwealth Government and the OSS in relation to the regulation of uranium mining in the region. 
2.1  Commonwealth

2.1.1  Office of the Supervising Scientist (OSS)

This body was established by the Commonwealth in the Environment Protection (Alligator Rivers Region) Act 1978.  The functions of the OSS have been described and summarised in the Annual Report of that organisation for 2000-2001 as:

“The primary role of the Supervising Scientist is to ensure through research, assessment and the provision of technical advice, that the environment of the Alligator Rivers Region is protected from the effects of uranium mining to the very high standard required by the Commonwealth Government and the Australian people.”

“In summary, the functions of the Supervising Scientist, as specified in the Environment Protection (Alligator Rivers Region) Act 1978, are to:

· Develop, coordinate and manage programs of research into the effects on the environment of uranium mining within the Alligators Rivers Region;

· Develop standards, practices and procedures that will protect the environment and people from the effects of uranium mining within the Alligator Rivers Region;

· Develop measures for the protection and restoration of the environment;

· Coordinate and supervise the implementation of laws applicable to environmental aspects of uranium mining in the Alligator Rivers Region;

· Provide the Minister for the Environment with scientific and technical advice on mining in the Alligator Rivers Region;

· Provide the Minister for the Environment with scientific and technical advice on environmental matters elsewhere in Australia if requested.”

The Commonwealth Government claims that the OSS has been strengthened by the “relocation of positions” from Canberra to Darwin.  The NLC has doubts that the Office of the Supervising Scientist has been strengthened by relocations in general.  The relocation of the majority of the OSS staff from Jabiru to Darwin (over 270 km distance from Jabiru) is viewed in the most negative way by traditional owners and other Aboriginal groups of the region.  These relocations would more than negate any strengthening of the Office’s capacity that may have occurred in the relocation of an OSS position from Canberra to Darwin.

2.1.2  Alligator Rivers Regional Advisory Committee (ARRAC)

This is an advisory body, which broadly represents stakeholders in the region and represents a forum where they can question and exchange information with the various regulators.  It has no enforcement powers.  Representatives are appointed by the Commonwealth Minister for the Environment and membership is extremely widespread including:

· An Independent Chair

· Parks Australia North

· Department of Industry, Tourism and Resources (Commonwealth)

· Northern Territory Parks and Wildlife

· Energy Resources of Australia Ltd (Ranger and Jabiluka)

· Supervising Scientist

· NT Department of Health and Community Services

· NT Department of Business, Industry and Resources

· Pioneer International Ltd (Nabarlek)

· Cameco Australia Pty Ltd (an exploration company)

· Northern Land Council

· NT Department of Lands, Planning and Environment

· Environment Centre NT (an NGO)

· Jabiru Town Council

· Afmeco (an exploration company)

· Australian Radiation Protection and Nuclear Safety Agency

This body meets twice a year to receive reports dealing with uranium mining and its effects and offer broad stakeholder advice to the minister concerned.  The effects considered include social impact assessment in the area.

2.1.3  Alligator Rivers Regional Technical Committee (ARRTC)

The main function of ARRTC is to assure and advise the Commonwealth Minister on the quality and the directions of environmental management and protection in the region, particularly in respect to Kakadu National Park.  This body meets once and possibly twice a year as required.  This is an advisory body, which consists of the six major stakeholders in the region and seven independent scientists of note in the field of environmental management of uranium and radiation.  Like ARRAC, it has no enforcement powers.  It represents a forum where the science as applied to environmental management of mining in the region can be examined, and information exchanged with the various regulators and major stakeholders.  The Commonwealth Minister for the Environment appoints representatives to ARRTC.  

2.2 Joint Commonwealth and Northern Territory Regulators

2.2.1  Minesite Technical Committees

The Minesite Technical Committees (MTC) consist of representatives from: 

· Department of Business, Industry and Resource Development, NT, (DBIRD);

· Energy Resources of Australia Limited (ERA), often with EWL Sciences (EWLS) participation (EWLS is an environmental consulting company, a wholly owned subsidiary of ERA, which often acts as its major consultant in this field);

· Office of the Supervising Scientist (OSS) usually with the Environmental Research Institute of the Supervising Scientist (eriss) participating, and;

· Northern Land Council (NLC).

These representatives meet as regularly as required to consider the environmental aspects of both the Ranger and Jabiluka Mines in particular to provide stakeholder comments on applications to changes to the Authorisations.  Separate committees exist for both Ranger and Jabiluka although there is considerable overlap.  Members are appointed by their individual organisations.

A Nabarlek MTC also exists and meets at least once a year however its function is solely concerned with rehabilitation of the closed mine area.

These MTCs are reasonably effective in that stakeholder views and expertise readily are transferred.  They rely very strongly on reaching a consensus type of agreement, which is then used to support DBIRD’s recommendations to the NT Minister responsible.  There is no compulsion for dissenting views to be placed before either the Commonwealth or NT Ministers responsible, and the MTCs have no other regulatory or enforcement powers.  However if OSS disagree with any conclusions the Supervising Scientist can report to the Commonwealth Minister who can intervene if necessary.

2.3  Northern Territory Regulator

2.3.1  Department of Business, Industry and Resource Development.

A major function of this large ministry is the regulation of mining operations at Ranger and Jabiluka.  It also carries out some field monitoring of the environment in the immediate areas of the mines to detect if any contamination occurs and also carries out site inspections to ensure equipment, is at operational standard so as not to cause degradation to the environment.

There is an argument that it is inappropriate to have the same ministry and essentially the same bureaucracy responsible for both environmental mining regulation and promotion of the mining industry.  Coupled with a strong degree of self-regulation in the environmental sphere encouraged in the department, a perception of inadequately objective regulation can develop.

2.4 Enforcement of regulations

In response to any breach of regulation at Ranger or Jabiluka the relevant regulator/s have the choice of:

· Applying penalties under the Mining Management Act 2001 (or previously under the Mine Management Act or UMEC Act) which have little impact on the company of its operations; or

· Closing the mine down for a period while matters were corrected which would raise numerous political complications at both a Territory and national level, and is thus highly unlikely.

The result in the NT is that regulator/s remain without constructive enforcement powers.

At present the present bureaucracy does attempt to reach consensus from the MTCs so as to apply solutions which all of the parties can at least operate under, and to ensure that recommendations flowing to the minister responsible possess this general acceptance.

3.  Recent Environmental Incidents at Ranger and Jabiluka minesites

While several environmental "incidents" have occurred at Ranger and Jabiluka since 1999, none of these have posed a direct threat to the natural environment. However their occurrence is endemic of:

· an environmental system approaching a major breakdown;

· the lack of a comprehensive environmental strategy, and;

· a regulatory regime which has not fulfilled its role. 

The NLC has included this information in its submission to support its argument for the establishment of a firm but fair and realistic regulatory regime, which will assist in avoiding further breakdowns in this environmentally sensitive area. These events are discussed briefly below and all illustrate at least some of the following disconcerting features:

· Operational errors by the company which lead to environmental "incidents";

· Delay in recognising the seriousness of incidents, and;

· Major delays in reporting incidents to the stakeholders by the company and the same delays in informing the regulators.

Many of these features have their root cause in poor communications at all levels internally within the company and the company’s even worse external communications. 

3.1. Incorrect management of the Grade 2 stockpile at Ranger Mine January – February 2002 

A change to the authorisation allowing sheetflow of rainwater directly from the compacted area of the Grade 2 Stockpile to a channel leading to the Corridor Creek Wetland filter was recommended by the Ranger Minesite Technical Committee and subsequently approved by the Minister. Contrary to the proposed environmental management of this approval, freshly mined loose transition material (below ore grade but containing environmentally significant uranium) was placed on top of this specially engineered and compacted stockpile which had been specially prepared for the "wet season".

Consequently, incorrect directional drainage occurred and rainwater washed through the recently dumped transitional material and in so doing absorbed uranium and other contaminants. This contaminated water then flowed across the stockpile and into the Corridor Ck wetland system in concentrations well above those forecast by ERA in its application (certainly one to two orders of magnitude higher). Fortunately the wetland filter system was adequate to absorb the contamination before the water reached Magela Creek and flowed into Kakadu National Park. High uranium levels were recorded over a period of some weeks reaching a maximum of 2287 
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g/L on 20 February 2002.

Reporting of these values to stakeholders did not occur until at least 2 weeks after the first elevated levels were recorded and noticed by ERA.

3.2. Non–reporting of trigger levels being exceeded in Swift Creek Jabiluka, January – February 2002
Regulators and stakeholders were not promptly notified by ERA, of levels exceeding trigger values in Swift Creek, downstream from Jabiluka in January – February 2002.

Four weeks after focus and / or action levels for electrical conductivity (EC), sulfate (SO4), magnesium (Mg), nitrate (NO3) and uranium (U) had been exceeded in Swift Creek, ERA reported these levels to regulators and stakeholders. The most contentious element, uranium, was reported at twice the action level and 6 times the value of the upstream site on 22 January 2002. Such values should have been reported immediately on receipt.

ERA then reported to stakeholders (Jabiluka MTC meeting 12 March 2001) that the uranium reading of the 22 January 2002 has been re-checked by their laboratory several times and found to be incorrect. The accepted uranium result was reported at that meeting as below the focus level. This lower value was consistent with the result for a sample taken by eriss at the same site about the same time, which added credence to the laboratory’s explanation of the error

3.3. Elevated uranium (U) levels in Retention Pond Number 1 (RP1) January – March 2002

Elevated uranium (up to 68
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g/L) levels have again been found in RP1 during this wet season.

When elevated contaminant levels were first discovered in RP1 in February 1999 the higher readings were attributed to remobilisation from a cell in the wetland filter above RP1 and some corrective management was undertaken. Levels decreased over the subsequent years (from 1999) and the problem appeared solved. But as stated above these readings have recently increased.

Preliminary investigations by ERA were reported to stakeholders on the 19 March 2002. The prompt reporting and investigation of this incident by ERA appears to have been encouraged by the company’s reactions to the recent media reports of the Ranger Stockpiling (section3.1) and Jabiluka Swift Creek (section 3.2) incidents described above.

Subsequent investigation has indicated another source for this uranium contamination in RP1 and ERA are currently preparing engineering works to exclude future contamination from this source.

3.4. Uranium levels in Magela Creek February 2002

The focus levels for uranium (U) at the downstream gauging station (MG009) in the 2001-2002 wet season have exceeded the focus level of 0.20 
[image: image4.wmf]m

g/L on at least two occasions. This sample position is the site where Magela Creek drainage leaves the Ranger mining authority area and enters Kakadu National Park. It is thus one of the major sample sites at which any adverse effects on the environment of Kakadu by Ranger would be recorded. Such slightly elevated results as these produce no detrimental effect on the environment but are used and reported only as an alert mechanism. These ‘above focus level readings’ may have been caused by any, or a combination, of the factors below:

· The culmination of recent environmental management practices on the Ranger Mine site;

· The affect of the recent stockpiling incident (section 3.1);

· Recent water release from Djalkmara Billabong (standard wet season practice);

· High levels of uranium in RP1 (Section3.3);

· Last year’s irrigation practices, and;

· Natural variation.

As these slightly elevated results did not increase to an "action level", which would have prompted an investigation of the cause of the increase and the application of remedial action, they were assumed to be of no significance.

3.5. Jabiluka irrigation 2001 dry season, November 2001

During 2001 ERA requested a change in the Authorisation applying to Jabiluka, allowing ERA to irrigate on some areas of the minesite. After due consideration by the Jabiluka Minesite Technical Committee the members agreed to this proceeding. Various conditions were placed on this irrigation including that a full review of water management at Jabiluka was to be completed during 2002 before any further irrigation.

On a number of occasions the NLC requested information on behalf of the Traditional Owners regarding the progress of this Jabiluka irrigation. This request was ignored repeatedly by ERA, and over a month of such irrigation had taken place before any notification of its commencement was indirectly obtained.

The full review of water management at Jabiluka has not been completed. This commitment made by ERA has not been kept. However, ERA has since applied, had approved and granted an Authorisation for further irrigation this 2002 dry season. This has been granted on the strict understanding that the water management review will be completed in time for the implementation of best practice management outcome derived from the review to be in place for the 2003 dry season.

3.6. Unplanned events register December 7, 2001

A leak of process water was reported on the register dated to have occurred on 15 January 2002. This was checked at the NLC’s request during a Routine Periodic Inspection (RPI) on 17 January 2002. During this check vital information was found to be incorrectly recorded, including the actual location of the spill and the quantity of spill material was unconfirmed in the register.

3.7 Lack of communication / awareness (faulty discriminator) November 22, 2002

An amount of ore was placed onto the incorrect stockpile, due to a fault in the discriminator (an electronic device for measuring the contained uranium concentration). The ore was promptly removed and dumped on the correct stockpile. This incident while unrelated to section 3.1 could have had similar effects if not corrected. There was no detrimental effect to the environment. However, it took two weeks for the Mine Department to tell the Environmental Department about the incident, which then promptly advised stakeholders. A letter was sent to ERA from the NLC outlining the serious communication issues (dated 7 January 2002).

3.8. Incorrect use of Minesite Technical Committee (MTC) meetings

When a change in Authorisation is sought by the company the established protocol is that all stakeholders are given time to examine the proposal and it is then discussed at either a Ranger or Jabiluka Minesite Technical Committee meeting. Usually some degree of consensus is reached in committee and DBIRD recommend action to the NT Minister on this basis.

For some time these applications have been very poorly prepared, in some cases so poorly that they could be described as misrepresenting the company’s requirements and basic investigations associated with the request have often been found deficient. Some examples of these applications are: irrigation at Jabiluka (September 2001); filling Corridor Rd wetland filter with RP2 water (26 October 2001); direct stockpile run-off to wetland filters (26 October 2001), and; filling new RP1 wetland filter with Sump98 water (24 January 2002).

The company appears to have relied heavily on the expertise associated with the MTCs to upgrade its environmental applications for alterations to the Authorisation. This is an inappropriate role for regulatory bodies.  The company should present a fully developed proposal to the Committee for their comment and not rely on them to complete the proposal.

3.9. Environmental Audits

The initial Annual Environmental Audits of Ranger and Jabiluka using ISO 14001 criteria were held in April 2001. The criteria for the audit were: November 2000 Water Management Systems Operation Manual (WMSOM) (Ranger); AS/NZ 14001 Environmental Management System (EMS); Environmental Management Update, and; site inspections. Conclusions made from the audit quoted from the Supervising Scientist Annual Report 2000 – 2001 included:

"The team found little evidence of formal recording for the decision making process of day-to-day management with a great reliance on the diary notes of individuals. The need to improve documentation of this type was appreciated and will be an essential element of the progress towards achieving an ISO 14001 compatible system implementation."

The second annual audit was undertaken in late May 2002, by the stakeholders and led by an independent auditor. The scope of the audit included an audit of elements of the Environmental Management Plan for ERA Operations 2001 (EMP2001), and an assessment (if possible) of progress towards development of an Environmental Management System (an overview of environmental management) in accordance with ISO14001.

The audit showed that ‘many aspects of the EMP2001 exhibit inacurracies and procedural inadequacies. The audit found that none of these were critical non-conformances. Due to the number of non-conformances and procedural inadequacies, however, there is a greater risk of environmental issues arising’. The major concerns identified by the audit in April 2001, were again noted in the May 2002 audit.

3.10. Tailings water leak 1999 – 2000 wet season

A leak of tailings water occurred in the tailings return pipe. Approximately 85 cubic metres entered the culvert that flows to the Corridor Creek wetlands. The major conclusions, which were drawn from the Office of the Supervising Scientist Report 153 ‘Investigation of tailings water leak at the Ranger uranium mine’ were:

"……a reduction in the standard of maintenance carried out by ERA in the pipeline corridor in recent years. The failure of the mine inspection program carried out by the Northern Territory Department of Mines and Energy and, to a lesser extent, that of the Office of the Supervising Scientist….."

A number of recommendations that arose from the investigation have not been addressed subsequently.

Process water pipeline failures are occurring at an alarming rate, as is documented in the unplanned events register that is supplied weekly by the company. 

 

4.  Best practice in Environmental Management Systems

As discussed above, the environmental regimes for Ranger and Jabiluka have focused on compliance with environmental regulations (ERs) not comprehensive environmental management plans (EMPs).  There has also been, at least until the passage of the NT’s Mining Management Act in 2001, considerable ambiguity in the respective roles of the Commonwealth and NT, and a lack of adequate enforcement powers.  

This section considers international best practice in environmental regulation and monitoring, and recommends a mechanism for the Commonwealth to fulfil its responsibilities by enforcing these standards.

4.1  ISO 14000 Series of Environmental Audits

An environmental audit is a means of determining the degree with which an environmental management system conforms to all regulatory aspects and the efficiency with which the system operates.  The system, which has been accepted as the standard in Australia, is the ISO 14000 Series.  It is thus both the International and Australian Standard.  The major system under which environmental audits is thus known as the AUS/NZ ISO 14001 and many definitions, are included in ISO 14010 (ISO stands for International Organisation for Standards).

When an operation is certified by the International Organisation for Standards as conforming to AUS/NZ ISO 14001 it is certified that the company has its environmental policy defined and an environmental management plan in existence and complies with all relevant legislation and regulation.  When carrying out an environmental audit under ISO 14001 the company’s environmental policy is examined and a list of all relevant legislation and associated regulations is complied (similar to that shown in Tables 1 and 2 of this report).  The operation’s environmental management plan is then examined against this volume of material to ascertain if it is adequate to ensure compliance.  Then the operation of the plan is audited, which is largely a paper trail of data supporting the reporting of incidents, and correcting of incidents.  If errors at any level are found, certification will not follow but the operation will be given a period usually six months to correct any deficiencies.  Once certification is achieved it must be maintained by audit every six months.  At any audit one non-conformity is allowed but it must be corrected by the next audit.  This results in continuous, very stringent and independent assessment of the environmental performance of an operation.

The strength of this system is dependent on the strength of the input namely the company environmental policy, and government legislation and regulation.  Once the system is established continuing certification ensures its proper use.  It will not ensure that there are no environmental incidents but it will ensure that the system to deal effectively with them is in place, in general use and properly and fully understood by the workforce.

In the mining and nuclear industry such certification to ISO 14001 is today commonly being vigorously sought by major companies to support their environmental claims and to provide a defence to the company and its directors in the case of alleged breaches of governance in environmental matters.  Cogema, with a much greater diversity and level of exposure (virtually from uranium exploration through to operation of nuclear reactors) has as its goal group wide certification, and to date nine Cogema managed sites have received certification.  One of these is its Australian subsidiary which includes Afmeco Mining and Exploration Pty Ltd active in exploration in the Alligator Rivers Region.  In Canada, in Saskatchewan, the McClean Lake Operation (Cogema, 77.5% and Denison, 22.5%), a mine and mill newer but compatible in operation to Ranger, and Cameco’s operations at its Blind River Refinery and Port Hope conversion facility, both in Ontario, have also achieved ISO 14001 certification.  Cameco has announced plans to seek such certification for its McArthur River and Key Lake operations both located in Saskatchewan, during 2002.  The above companies account for in excess of 50% of world uranium production.

In 1995 when ISO 14001 was in a draft state the NLC recommended to ERA and the regulators that the company adopt certification to this standard.  In 1996 when ISO 14001 was adopted as the international standard the NLC renewed this request.  Ever since this period the NLC has been continuing the request to both the company and regulators that ERA either adopt or be forced to adopt certification to this standard but this has been disregarded.  The recent publicised failure of ERA’s environmental management was definitely a systems failure, the very thing which ISO 14001 was designed to give prior waring of, and to correct.  In these circumstances the NLC demanded both of the company and regulators that ERA become compliant to ISO 14001 by 2003 (i.e., conforms to ISO 14001 by internal audit) and becomes certified by ISO auditors to ISO 14001 by 2005.

In the current situation both regulators also adopted this position and ERA accepted the position and has promised adherence to the above schedule for certification.

AUS/NZ ISO 14001 is the Australian, New Zealand and International Standard to which the environmental management plan of an industry is audited.  In an industry as environmentally sensitive as the uranium mining industry the Commonwealth should enforce the use of such a standard.  

One way to achieve this outcome would be by making the issue of an export licence dependant on current certification of the producer’s operations to ISO 14001 standard. In the case of Ranger and Jabiluka the NLC is prepared to propose a schedule over three years to achieve certification based on its knowledge of ERA’s state of environmental performance.  Such time frames would need to be established for each individual producer based on detail information.

There are, of course, other mechanisms which the Commonwealth could consider for using its constitutional powers (for example external affairs or the trade power) to enforce standards across the industry in Australia.  The critical issue is that such standards need to be adopted and then adequately enforced, and the primary responsibility for this ultimately rests with the Commonwealth.  

5.  Conclusions

1. The Commonwealth Government has overall responsibility for ensuring the monitoring and enforcement of environmental standards in uranium mining.  

2. Regulation of the environmental impact of Ranger and Jabiluka has been inadequate, and this is partly because of ambiguity and complexity in the regulatory regime, and the lack of comprehensive environmental management plans for the minesites 

3. The focus of regulation and monitoring on individual environmental regulations has led to significant gaps in the overall environmental management of the minesites.  

4. The attention of the regulators appears to have focused on the monitoring of physical results, establishment of standards, rather than the examination of the content and operations of an environmental management plan.

5. The split in functions and responsibilities for activities at Ranger and Jabiluka between the Commonwealth and Northern Territory leaves some areas of duplication and may have resulted in some areas of total neglect.

6. The movement of both regulators away from Jabiru and into Darwin has resulted in a loss of confidence by some of the stakeholders in the performance of these regulators.

� Section 61


� Section 62(f)


� Section 18


� Section 34





PAGE  
Page 1 of 1

_1091625356.unknown

_1091625407.unknown

_1091625289.unknown

