The Secretary, 

Senate ECITA References Committee, 

Parliament House, Canberra ACT 2600.

ecita.sen@aph.gov.au.

ATUG is pleased to provide input to Committee’s consideration of the Telecommunications Competition Bill 2002. 

For over 20 years, ATUG has been promoting competition in telecommunications as the best way to deliver choice and the flow-on benefits of quality, price and innovation. 

The end user perspective on access decisions and processes after 5 years of open competition is important given that the policy objectives of the telecommunications access regime are to promote the long-term interests of end users and the efficiency and international competitiveness of the Australian telecommunications industry.

Our comments go to the principles underpinning the Bill rather than the detailed legislative provisions and are made with reference to ATUG Focus Policies 2003 - Attachment 1.  

ATUG had attached our submission to the ACCC on Information Disclosure and Record Keeping, March 2002 – Attachment 2, as it is pertinent to the current investigation. The use by the ACCC of its information powers is critical to achieving the goal of promoting the long-term interest of end users, whether by declaration, determination or case management processes.  Information is the strongest regulatory tool for achieving the incentives needed to make the access regime effective.

Also included is summary information from a survey ATUG commissioned in May 2002 to assess the thinking of the ASX Top 100 companies on the effectiveness of competition in telecommunications –Attachment 3. The full report can be made available to the Committee on a confidential basis if required. This information supports concerns around the commercial strength associated with operating as a fully integrated carrier and supports concerns about the limitation associated with a narrow definition of “core” services – “there are many products and services demanded by Top 100 companies that only Telstra provides.”

There are two central themes that concern ATUG:

1) The commercial value and leverage of Telstra’s network is so significant as to make the creation of incentives to support even-handed commercial negotiation a critical objective for the legislation. Information plays a key role in this endeavour.

2) End users look to the ACCC for positive assurance that their long-term interests are being addressed. There is very low likelihood of end-users ever being seen legally to have sufficient direct interests to warrant their direct participation in access related processes. They can only participate indirectly through the ACCC commitment to competition and consumers. ATUG regards as critical the role of the ACCC in influencing and where necessary determining access outcomes. End-users doubt that reliance on commercial negotiation alone will produce the right long-term results and prefer the ACCC to have active oversight, by way of benchmark processes and information disclosure, of even “commercial” outcomes.

ATUG has enclosed its final comments on the Productivity Commission’s Report into Telecommunications Competition Regulation, September 2001 at Attachment 4 as background to this input.

Yours sincerely

Rosemary Sinclair

Managing Director

BACKGROUND

ATUG’s conclusion on progress towards achieving competition after 5 years is that there remains an over-emphasis on process rather than outcomes and that sustainable competition has not been achieved. 

The telecommunications access regime was designed to promote the long-term interests of end users and the efficiency and international competitiveness of the Australian telecommunications industry. In practice this regime has proved difficult to use and has needed a series of amendments of which the Bill represent the most recent.

In reviewing 5 years of experience and assessing the Telecommunications Competition Bill 2002, it seems to ATUG that there are a number of tensions between policy objectives and practice in telecommunications:

1) A privatised incumbent operating in a competitive industry will always focus on maximising shareholder returns

2) The “industry self-regulation” approach to competition policy is not effective in dealing with end-user issues

3) In practice, the focus on process rather than outcomes has lead to delay rather than decisions

4) In practice the over-emphasis on infrastructure (facilities) competition rather than services competition has resulted in wasted capital and a negative reaction from the capital markets 

5) The size and spread of the market have created difficulty in diffusing competition beyond the CBDs. Progress has only been achieved by direct Government funding

It is important that any changes to the administration of the telecommunications regulatory framework are designed to overcome these difficulties where possible.

Development of Australia’s telecommunications services is essential for social and economic development. Telecommunications is a “utility” for its end users – there is no option to not have “the phone”. 

Four factors have guided development in the telecommunications industry – technology, regulation, financial interests and market needs. These factors are interdependent, each influencing the other dynamically and iteratively. 

Technology

The technologies of relevance are broadband transmission, wireless, 3G, and IP based switching networks. Many of the issues around access and interconnection pricing, terms and conditions will arise afresh as these new networks are developed.

Regulation

In 1991 de-regulation was introduced. In 1997 open competition was permitted because of the benefits this would bring to users in terms of price, service and innovation. These outcomes have been achieved to varying degrees, but regulation has been an important factor in this result. Competition seems increasingly fragile and needs continued regulatory support to ensure the gains made do not disappear.

Financial Sector interests

The interest of the financial sector in the industry since 1997, when T1 was issued, has had significant influence on industry directions. It has also created unforeseen tensions between the interests of the shareholders and the interests of the end users. In 2001/02 the capital market is saying: reduce capex, improve earnings and cut costs. The impacts on users will be higher prices, reduced levels of service and possibly delayed innovation. While this provides a context for the pre-investment undertaking and exemptions provisions, the role of access based competition should not be underplayed given the difficulties presented by the combination of geography and market size in Australia.

Market Needs

The market has doubled in size from 1995 to about $26 billion. On average residential spend has grown faster than the market overall. Households now spend on average $1380 pa on communications services. The Top 500 companies have doubled their communications spend over the last seven years.

Market demands are changing and will create opportunities for the industry. Wireless and Internet services are clear examples. Well-priced value added services also present opportunities. The key learning from the market over the last five years is that customers want one bill for communications services. This has important implications for competition policy. Service based competition must be supported with regulation so that end users can choose between bundled offerings from a range of service providers. 

ATUG POLICY CONCERNS

There are four key issues for ATUG in reviewing the proposed Bill:

1) Competition is not yet robust or effective in all market sectors

2) There is no evidence that investment is at risk from over regulation

3) Access to fixed network services should be open, speedy and transparent

4) Long-term interests of end users must remain central to the objectives of the legislation

Taking these in turn:

1) Competition is not yet robust or effective in all market sectors

When Telstra has 75% of the industry revenue, spends 67% of industry capex but earns 95% of the industry profit, ATUG’s conclusion is that competition framework has not yet been fully effective. This pattern does not appear in any other industry in Australia.

This financial asymmetry, coupled with information asymmetry and ownership of the core asset of the industry, creates a massive on-going competitive advantage for Telstra. Telstra, through the process of bilateral commercial negotiation, is in a position of having great detail about all its competitors. None of them has a similar knowledge base. 

It is not possible to know whether recent commercial settling of arbitrations was driven more by investors’ need for certainty than by commercially satisfactory outcomes. Access seekers are, almost certainly, paying higher prices than an arbitrated process would have delivered, with the result that end users are paying higher prices than they need to. 

An unexpected consequence of this is that information relating to these “commercial settlements” is not available publicly, reducing even further the availability of this information to access seekers in their negotiations with access providers. This has the effect of nullifying the potential positive impact of the previous set of amendments to the Trade Practices Act in terms of access to information.   

It remains to be seen whether the ACCC will be able to address the problem of information asymmetry more effectively with public disclosure of information collected under the telecommunications record-keeping rules or under the new powers suggested in the Telecommunications Competition Bill 2002.

The increasing use by Telstra of its fixed network services in bundled offerings, when none of its competitors can provide a comparable competitive offering, means that, at the very least, regulatory support for open, speedy and transparent access to fixed network services must remain in place. 

Since Telstra is part-privatised, solutions such as structural separation are difficult and the practical reality of self-regulation, supported by light touch regulation in an industry where significant commercial interests exist, is questionable. Regulation is still needed to promote competition, even where facilities competition is in place, because of the need for any to any connectivity.

Reporting, disclosure and record keeping rules are important regulatory tools. In particular the issue of equality of treatment by Telstra of Telstra Retail vis-a-vis its competitors, is a matter where the ACCC should be proactive and public disclosure of information is important to ensuring competitive fairness.

2. Investment is not at risk from over regulation

ATUG does not accept the argument that investment levels are a proxy for the competitive strength of the telecommunications market, any more that we accept that numbers of carrier licences per se are an indicator of competitive sustainability. 

A number of policy options currently under consideration are based on an over emphasis on the theoretical regulatory risk to investment.  ATUG sees no evidence to support this concern.

In reality there has been little change in industry capex spending since 1996. The change that we have seen has in ATUG’s view been driven by financial incentives rather than fear of regulatory risk.

Recent reaction by the investment community is, in fact, to what it sees as over investment in capex in the telco sector, based on expectations that have not been met for adequate, timely returns.

Investment per se and carrier licences do not by themselves indicate a robust market. The real test of competitive strength is whether the companies concerned are generating cash to pay debts and dividends and to fund expansion. After almost five years this has not been achieved in telecommunications. 

 3. Access to fixed network services should be open, speedy and transparent

The central policy problem as at 2002 is that the Access Regime as implemented and as amended in 2001 has not yet achieved open, speedy and transparent access to fixed network services. 

Recent research by ATUG into Top 100 users of telecommunications reveals that the core network is a very significant commercially valuable asset. It is a strong factor in the buying practice of this group, which spends about $5 billion on telecommunications per annum. 

The current access framework leverages this asset further through its insistence on commercial negotiation – when there is no real incentive on the access provider to do so. 

This has not been ameliorated by the information powers of the ACCC or existing dispute resolution processes. In principle ATUG supports the strong policy preference for commercial negotiation.  In practice strong incentives must be in place to ensure equality at the negotiating table. Even the effective use of ADR is questionable without strong incentives that create negotiating equality between the parties.

An alternative approach, that ATUG has previously suggested, is to develop a framework for Services of National Significance, Attachment 4.B. This approach would forestall most future disputes by ensuring services that are critical to robust, effective competition, such as PSTN interconnect and ULL access, are supplied on pre-determined terms and conditions without the need for extended negotiations and time-consuming arbitration and review. 

The ACCC would conduct a public process to consider the declaration of certain telecommunications services to be Services of National Significance.  In the event of the ACCC making such a determination, it would be required to determine with expedition the terms and conditions (including price) of the supply of these services to access seekers.

This approach could address in a systemic way issues of delay and lack of transparency which have been experienced over the last five years. This is important to the development of sustainable, service-based competition with the benefits to price, service and innovation that a competitive market brings. Central to this idea is a pro-active and transparent role for the ACCC. 

4. Long-term interests of end users must remain central to any decision or case management processes.

In ATUG’s view, the commercial interests of individual players should come second to the long-term interests of end users and the explicit promotion of competition until there is evidence of sustainable and effective competition.

ATUG believes that long-term interests of end users will be served by cost-oriented pricing for both competitors and consumers.

ATUG also believes that long-term interests of end users will be better served by transparent setting, and public disclosure, of prices and price-related terms and conditions for access. 

The ACCC should set benchmark prices for all network-related services at the one time, every three years. This will reduce the possibility for shifting costs between services and over time. Service by service negotiated and then arbitrated determination of prices, that are not disclosed, leads users to question whether their long-term interests are being protected. 

End users look to the ACCC for positive assurance that their long-term interests are being addressed. There is very low likelihood that end-users ever being seen legally to have sufficient direct interests to warrant their direct participation in access related processes. They can only participate indirectly through the ACCC’s commitment to competition and consumers. 

ATUG regards as critical the role of the ACCC in influencing and where necessary determining access outcomes. End-users doubt that reliance on commercial negotiation alone will produce the right long-term results and prefer the ACCC to have active oversight, by way of benchmark processes and information disclosure, of even “commercial” outcomes.
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           FOCUS POLICIES 2003




ATUG’s Objective

To achieve high quality telecommunications services at OECD benchmark prices for Australian businesses.

Competition

ATUG supports sustainable competition as the best way to deliver choice, reduced prices and innovation. In some areas, ATUG believes competition has stalled. Proactive involvement by government and regulatory bodies is needed to achieve more timely outcomes for the long term benefit of end users. 

Open Access

ATUG believes practical equality of access to the Local Loop and PSTN, on fair and reasonable terms and conditions, is essential to effective competition. This has not yet been achieved. The ACCC should determine and make publicly available indicative prices and non-price terms and conditions for supply of critical network services. Prices for telecommunications services should be cost related.

Broadband Connectivity

The benchmark for communications connectivity is affordable always-on broadband access at minimum 256Kbps. Strong competition in service delivery, government initiatives and policies to support content development will accelerate take-up. 

Mobiles 

ATUG will work for significant reductions in international roaming and fixed-to-mobile charges.


Users should have access to the most extensive network coverage possible. ATUG will work to achieve national roaming between carriers on fair and reasonable terms and conditions. 


Informed Choice

Telecommunications contracts are too complex. They should be in Plain English, readily understood by the users of the services.

Regional Telecommunications Services

Fairly priced up to date communications services are essential for economic and social development in regional, rural and remote Australia. Policies must be put in place to support the development of such services in cases of market failure.

Attachment 2
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Comments on ACCC Discussion Paper

on Regulatory Principles for Public Disclosure

of Record Keeping Rule Information

March 2002


BACKGROUND COMMENTS

The policy objective of competition in telecommunications services is to increase choice for users and thus to deliver price and service benefits and innovation.

The promotion of competition can be achieved by a mix of structural means, regulatory means, information and market pressure. The tools to be applied, in ATUG’s view, depend on the level of competition in a particular market, measured not only by customer share but also by costs, revenues and margins.

Information is clearly as an important tool for the ACCC in administering competition regulation in the telecommunications industry. The two main areas of focus, assessing anti-competitive behaviour and guaranteeing access to network services on terms and conditions that are reasonable, both rely on access by the ACCC to proper information. 

ATUG supports the Commission’s view that disclosure of record-keeping information can promote competition by: 

1) Reducing the information asymmetry between access providers and access seekers

2) Increasing the transparency of decisions with regard to part XIB and part XIC matters and 

3) Informing consumers, policy makers, other firms and investors to enable them to participate more effectively in the telecommunications market.

1) Information Asymmetry 

Disclosure is an important answer to the information asymmetry problem identified. As an alternative to mandatory disclosure, the ACCC might consider using industry wide ADR processes for certain decisions eg access deficit and interconnect rates.

Given the increasing movement of the industry, with the help of the ACCC, towards dispute resolution rather than arbitration (a move ATUG applauds) it is important that information disclosure is not confined to that collected in arbitral processes but applies also to information gathered under the record-keeping rules. 

ATUG suggests that the developing communications skills of the industry in alternative dispute resolution processes should be applied to an industry based determination of the access deficit and the interconnect rate going forward. The ACCC and industry participants should develop an industry-agreed position on these important questions. Such an approach could help to achieve the open, speedy and transparent access as discussed in recent amendments to the Trade Practices Act.

The concern expressed in the Act that disclosure be constrained by regard for the legitimate commercial interests of firms rests on an assumption that the legislation has been effective in promoting competition. ATUG does not believe this has been achieved yet given the revenues, margins and profitability of Telstra compared to any, indeed all, of the competing firms. The focus should be on promoting competition until success has been achieved against this paramount objective. The relevant tests are whether disclosure is in the long-term interests of end users and whether disclosure would promote competition.  

2) Transparency 

ATUG supports the disclosure of information as a means of ensuring transparency of regulatory decision-making, a concern traversed at length by the Productivity Commission Report. Concerns by participants as to the basis for ACCC decisions should be eased by the disclosure of the information on which these decisions are based.
3) Informing other participants
For purposes of reassuring users that progress is being made in the competitiveness of the industry, information should be publicly available on an aggregated basis. This assurance is more important given the direction of price movements upwards over the last 6 months. The ACA Annual Report 2000-01 (page 48) indicates that the vast majority of benefits to consumers from the telecommunications regime have been non-price benefits (89% of upper limit benefits of $12 billion). Given the small % that price benefits comprise after 5 years it is important that the ACCC adopt a positive position on information disclosure to the public that price changes are cost related.

ATUG has a preference for public disclosure wherever possible in keeping with our specific policy of Informed Choice. For competition to be effective in the telecommunications industry not only the competitors but also users need to have a secure information base on which to make decisions about prices. Where markets are clearly competitive the need for this information support is not required. Where a product or service is essentially monopoly provided then information about costs should be readily available to competitors and users.

ATUG is of the view that information should be made available by ACCC at the time of any price increases in services that are not yet competitive, to provide assurance to the public that increases are cost related. 

SPECIFIC REMARKS

Q1 ATUG agrees with the Commission’s approach that is to disclose information if this promotes competition and facilitates the operation of Part XIB and XIC. ATUG believes that the balance of interests should rest with these factors over a concern for the commercial interests of an individual firm where that firm has significant market power.

Q2 Yes – at present the dominant carrier Telstra has significant information power be comparison to other carriers. This can in part be redressed through the disclosure of record keeping information. In ATUG’s own experience trying to assess the basis of policy positions which are argued is difficult due to lack of information – marked in the Commission’s own documents as “c-i-c”.

Q3 Yes – as we have seen recently the commission’s powers relating to bi-lateral negotiations are completely negated when disputes are “resolved” bilaterally. The industry may feel that the best possible prices, terms and conditions have been reached. The users have no such confidence and certainly no transparency on the outcomes.

Q4 In ATUG’s view information around the access deficit and interconnect charges, particularly fixed to mobiles are specific examples.

Q5 Yes. This should assist to promote competition and improve the operation of parts XIB and XIC. The disclosure of this information should redress the need for Merit Appeal to the ACT, and should mean Administrative Decisions Judicial Review processes should suffice.

Q6 Yes. The more informed the participants in the policy process, the better the outcomes. This should assist in promoting sustainable competition with users understanding more abut the cost base for the industry.

Q7 ATUG is not clear whether this would give buyer firms private rights of enforcement as well as industry competitors. 

Q8 Yes. Consumers do not need a vast amount of detailed information, rather they need a positive assurance by the ACCC that price movements are related to costs not monopoly profits. A summary of the information supporting this assurance should be available on request.

Q9 Yes. The information described in Figure 1, Table 1 and Table 2 are a start. With regard to Table 1 any telecommunications project which receives government funding should have costs disclosed eg Mobile Coverage on Highways project, Untimed Local Calls in Extended Zones, NTN projects. With regard to Table 2 additional matters might include connections data, fault costs, hotline prices and costs, flagfalls, minimum charging units, price per second, per 30 second, volume discounts, bundled discounts, access deficit information.

Q10 Information on the access deficit could assist in reviewing compliance with price controls. In addition a review of ‘case study” consumers and small business could confirm whether the price cap benefits are achieved in practice given new pricing strategies of discounting only for volume and bundled buying.

Q11 ATUG is concerned about costs for international roaming. Record keeping rule information should be sought and disclosed in this area.

Q12 The commercial interests of individual players should come second to the long-term interests of end users and the explicit promotion of competition until there is evidence of sustainable and effective competition. Profitability, free cash flow and investment levels may be useful indicators. ATUG does not feel the use of theoretical economic modeling is of use now that the industry has five years real data.

Q13 and Q14 The commercial interests of individual players should come second to the long-term interests of end users and the explicit promotion of competition until there is evidence of sustainable and effective competition. Certainly the onus should be on the party seeking to deny disclosure to prove the competitiveness of a market and therefore the case for potential harm to its commercial interests. The ACCC may consider establishing a panel of financial and other experts to advise in this area if the previous suggestion is unworkable. Market share (numbers and $$), revenue shares, margins and profitability, price reductions, service quality improvements, innovation would all be relevant evidence of competition or otherwise.

Q15 ATUG supports open disclosure unless there is clear evidence of strong and effective competition.

Q16 Market indicator information will assist decision making by participants in the industry. Financial reports currently disclose significant amounts of market information but this information is not easily interpreted, compared or made available beyond shareholders and the financial community. Information is only being used as a proxy for competition to deal with information and resource asymmetry and to promote competition. When competition is effective. Perhaps ABS data for competitive industries may provide guidance in this area.

Q17 If data is collected quarterly then different reporting periods can be aligned. Again ABS data collection may provide guidance as to timing.

Q18 Information on the local loop is key to promoting competition, to providing transparency in decision making, to speeding up access decisions, to reducing disputation, to alleviating user concerns about monopoly pricing and price movements. It is essential that information about Telstra’s local loop be disclosed in order to further promote and stimulate competition. In general any information Telstra discloses to the financial sector in its own interests in markets which are not yet competitive should be made available to the ACCC under the record keeping rules and disclosed in the interests of competition and users.

Q19 The Commission should release information at wholesale and retail levels to assure competitors and users of even handedness between divisions of Telstra compared to Telstra competitors. Figure 1 and Table 1 provide a good outline of suitable information.

Q20 In the interests of transparency the Regulatory Accounting Procedures should be released on request. 

Q21 Information on the local loop should be released publicly in summary form to enable consumers to be confident that price increases are cost justified and to enable large users to negotiate on a proper basis with Telstra. 

The impact of ownership of the fixed network on costs, prices and profitability is significant. Therefore, access seekers should be provided with detailed information to overcome information asymmetry problems and to promote competition.

Q22 ATUG believes the ACCC should continue to use record-keeping rule data in its administration of the regulatory framework – Parts XIB and XIC of the Trade Practices Act. ADSL is a very good example of the effectiveness of this approach a part of a strategy to ensure control of the local loop was not used to deny access to competitors. Market and service data combined with the financial data will give the ACCC a comprehensive basis on which to make decisions that promote the long-term interests of end users.

Attachment 3 

ATUG Top 100 Survey, May 2002

Summary Information

1. Telstra’s dominance among Top 100 companies is comprehensive.  30% of those interviewed use Telstra exclusively, even though most of these companies have previously used other carriers.  Moreover, most companies using multiple carriers limit their usage to two and in the vast majority of cases Telstra is the main supplier, typically capturing around 80% of the company’s annual telecommunications budget.

2. Reasons for Telstra’s continuing dominance relate largely to its network reach, and the economies of both scale and scope.  Put simply, there are many products and services demanded by Top 100 companies that only Telstra provides.

3. Significantly, there is very little use of resellers among Top 100 companies.  There is a clear and consistent preference for dealing directly with carriers that own and operate their own networks.  For this reason, after Telstra, Optus emerges as the next most widely used provider and remains the only other carrier to have had a significant impact in the large corporate segment.  

4. Among locally based carriers AAPT/Telecom New Zealand, PowerTel, UeComm, RSL Communications and Macquarie Corporate Telecommunications have made some inroads into the Top 100 – but to a very limited extent.  Among global service providers, only BT, Equant, MCI Worldcom and Infonet rated a mention.

5. Some Top 100 companies have been willing to consider using Vodafone and Hutchison for mobile service, but these two companies have been largely unsuccessful in winning business from large corporations.  This is despite substantial direct investment by both companies in their own networks. There is also a perception among the Top 100 that mobile services are one of the main areas where competition hasn’t worked.  The basis of this assessment is that the non-Telstra networks don’t have adequate rural and regional coverage; and that there is insufficient price and product differentiation in mobile services.

6. While Telstra continues to attract criticism for its “complacency”, “arrogance” and “public service mentality”, corporate users frequently concede that these problems are less acute now than 5 years ago.  Importantly, these criticisms were less frequent that the praise given to Telstra for its improved marketing, reduced prices, greater flexibility and responsiveness, diversified service offerings and efforts to improve service generally.

7. Assessments of the performance of new entrants were also mixed.  The main criticisms related to lack of depth in product offerings, reliance on Telstra for network coverage and support, failure to deliver on promises, “hopeless” service and various forms of added cost and inconvenience in having to manage an independent carrier while also dealing with Telstra.  Offsetting these negative assessments were views that entrants were easier to deal with than Telstra, provided services at lower cost, mitigated operating risk through network diversity, in some cases have superior capabilities based on specialisation, and, in some cases, there was a willingness to package services more attractively than Telstra (eg by selling dark fibre).  
8. With regard to the switching intentions of Top 100 companies, the main observations are:

· Over one third of respondents are now “less likely” to change carriers than they were 1 – 2 years ago; and

· In proportionate terms, there is not a significant difference between Telstra customers and non Telstra customers in their reported switching intentions, so that

· A sizeable fall in Telstra’s market share among Top 100 companies appears to be remote – eg loss of existing customers could be offset by winning back others.

These findings are indicative of a fairly stable market, or one that is becoming more stable.

9. While it is fair to say that many companies see competition as being beneficial and having delivered some positive outcomes, there are four key areas of concern:

· Telstra’s continuing dominance is linked to its network reach and coverage, particularly in regional areas;

· There is an expectation that prices should fall further;

· Mobile and data services are two areas where competition is seen to have delivered little or no benefit, while broadband has been slow to develop due to cost and supply constraints; and

· Competition is not seen in terms of how many suppliers exist but how effective they are – and for some respondents, at least, there is a view that fewer competitors, each operating on a larger scale, is preferable to a market comprised of Telstra plus a large number of niche and small companies.

Attachment 4

	
Response to the

PRODUCTIVITY COMMISSION INQUIRY REPORT

On

TELECOMMUNICATIONS COMPETITION REGULATION

21 September 2001.




SUMMARY

The Productivity Commission Review into Telecommunications Specific Competition Regulation was established to assist in identifying whether the regulatory regime is working as effectively as possible and that the benefits of competition regulation are being delivered to customers.

In responding to the Productivity Commission’s assessment of the need for change, ATUG looks to four factors which guide development in the telecommunications industry – technology, regulation, financial interests and market needs. 

Development of Australia’s telecommunications services is essential for social and economic development. Telecommunications is a “utility” for its end users – there is no option to not have “the phone”.

In 1991 de-regulation was introduced. In 1997 open competition was permitted because of the benefits this would bring to users in terms of price, service and innovation. These outcomes have been achieved to varying degrees, but regulation has been an important factor in this result. Competition is increasingly fragile and needs continued regulatory support to ensure the gains made do not disappear.

The interest of the financial sector in the industry since 1997, when T1 was issued, has had significant influence on industry directions. It has also created unforeseen tensions between the interests of the shareholders and the interests of the end users. Currently the capital market is saying: reduce capex, improve earnings and cut costs. The impacts on users will be higher prices, reduced levels of service and possibly delayed innovation. Capex levels have been relatively static over ten years, and it is the end users that have funded industry growth. Their interests should remain central to the regulation of this industry via the LTIE test.

Market demands are changing and will create opportunities for the industry. Wireless and internet services are clear examples. Well-priced value added services also present opportunities. The key learning from the market over the last five years is that customers want one bill for communications services. So it is important that competition is encouraged at the service level via regulatory means, so that customers can choose between bundled offerings. 

ATUG’s specific responses to the recommendations are at Attachment A. 

In responding to the Productivity Commission’s report, there are four key issues for ATUG:

1) competition is not yet robust or effective in all market sectors

2) there is no evidence that investment is at risk from over regulation

3) access to fixed network services should be open, speedy and transparent 

4) long term interests of end users must remain central to the objectives of the legislation

Taking these in turn:

1) COMPETITION IS NOT YET ROBUST OR EFFECTIVE IN ALL MARKET SECTORS

When Telstra has 75% of the industry revenue, spends 67% of industry capex but earns 95% of the industry profit, ATUG’s conclusion is that competition framework has not yet been fully effective. This pattern does not appear in any other industry in Australia.

This financial asymmetry, coupled with information asymmetry, creates a massive on-going competitive advantage for Telstra. Telstra, through the process of bilateral commercial negotiation, is in a position of having great detail about all its competitors. None of them has a similar knowledge base. 

Recent commercial settling of arbitrations was driven in ATUG’s view more by investors’ need for certainty than by commercially satisfactory outcomes. The evidence is that all Telstra’s competitors are, almost certainly, paying higher prices than an arbitrated process would have delivered, with the result that end users are paying higher prices than they need to. An unexpected consequence of this is that information relating to these “commercial settlements” is not available publicly, reducing even further the availability of this information to access seekers in their negotiations with access providers.   It remains to be seen whether the ACCC will be able to address the problem of information asymmetry more effectively via public disclosure of information collected via the telecommunications record-keeping rules.

The increasing use by Telstra of its fixed network services in bundled offerings, when none of its competitors can provide a comparable competitive offering, means that, at the very least, regulatory support for open, speedy and transparent access to fixed network services must remain in place. 

Since Telstra is part-privatised, solutions such as structural separation are difficult and the practical reality of self-regulation, supported by light touch regulation in an industry where significant commercial interests exist, is questionable. Regulation is still needed to promote competition, even where facilities competition is in place, because of the need for any to any connectivity.

Reporting, disclosure and record keeping rules are important regulatory tools. In particular the issue of equality of treatment by Telstra of Telstra Retail vis-a-vis its competitors, is a matter where the ACCC should be proactive and public disclosure of information is important to ensuring competitive fairness.

Recommendation: Telstra be immediately required to disclose to industry the prices that it charges to Telstra Retail vis-a-vis its competitors, for access and other fixed network based services.

2. INVESTMENT IS NOT AT RISK FROM OVER REGULATION

ATUG does not accept the argument that investment levels are a proxy for the competitive strength of the telecommunications market, any more that we accept that numbers of carrier licences per se are an indicator of competitive sustainability. The PC’s recommendations are based on an over emphasis on the theoretical regulatory risk to investment.  ATUG sees no evidence to support this concern.

In reality there has been little change in Telstra’s capex spending since 1996. In ATUG’s view the time for decision making on the basis of economic theory is over – we have sufficient actual information now about investment and returns to use facts rather than theory in deciding whether and how to amend the regulatory framework.

Since 1991 over $55bn has been invested in the Australian telecoms sector. Telstra has spent $37bn or 67% of this. Telstra currently earns 49% EBITDA and 95% of the total industry profit.  Clearly, none of its competitors remotely approach these levels of investment and performance.  It is therefore hard to see evidence of the regulatory risk that appears to concern the Productivity Commission. 

Recent reaction by the investment community is, in fact, to what it sees as over investment in capex in the telco sector, based on expectations that have not been met for adequate, timely returns.

The following statements by leading analysts explain their perspective: 

“No longer what if reduced competitive pressure but now, how much.”

“Reduced competitive pressure – cut capex; raise prices; improve margin”

“Price based competition is over – bundling is the strategy”

“Telstra is continuing to regain market share via bundling.”

“Message to management – cut the capex and milk the access assets”

Investment per se and carrier licences do not by themselves indicate a robust market. The real test of competitive strength is whether the companies concerned are generating cash to pay debts and dividends and to fund expansion. After almost five years this has not been achieved in telecommunications. 

Recommendation: The policy focus should remain on supporting service-based competition through access regulation, to ensure that choice remains available to end users through viable competition.

3) LONG TERM INTERESTS OF END USERS MUST REMAIN CENTRAL

The change suggested in Recommendation 9.1 from “long term interests of end users” to “promote economically efficient use of and investment in telecommunications”, should not be accepted. Telecommunications remains an industry with significant social and economic consequences that the suggested objects clause does not capture.

It is critical that the industry remains focused, through the current objects clause, on the centrality of telecommunications to the long-term social and economic interests of all users of telecommunications services. 

Legislation still needs to explicitly “promote competition” and to ensure the principles of any to any connectivity and user interests remain central to telecommunications development. Developments in technology – for example wireless and broadband – have the potential to benefit end users but only if they are supplied by a competitive market focused on end users rather than investors. 

Recommendation: Long term interests of end users should remain in the objects clause (s.152AB(1)) of part XI C of the Trade Practices Act.

4. ACCESS TO FIXED NETWORK SERVICES SHOULD BE OPEN, SPEEDY AND TRANSPARENT

Suggested changes to the Access Regime include new declaration criteria. These raise more questions than they answer, raising the threshold for declaration and not addressing the essential problem that ATUG sees. This is, that the Access Regime as implemented and as recently amended, has not yet achieved open, speedy and transparent access to fixed network services.

In ATUG’s view the pricing strategy in evidence recently of discounting for bundled services raises a big question for the robustness of competition when other competitors are not able to offer the same package of services. 

Competitors and thus users are disadvantaged by the fact that even after recent increases to line rentals (and bearing in mind that business line rental now more than covers the access deficit) there has been no flow through to reduced interconnect pricing. As line rentals increase, interconnect prices should automatically fall. The ACCC should have a more pro-active role in this area to mandate these price movements.

The core issue remains that, after five years open competition, open, speedy and transparent access to the fixed network on terms and conditions that are fair and reasonable, has not been achieved.

In terms of addressing the need for speedier outcomes, the Productivity Commission’s Report does not address the issue in any positive way.  In fact it does the very opposite. The recommendation that the Merits Appeal to the ACT be retained and indeed applied to an increased number of other ACCC decision points, only serves to exacerbate the problem. In ATUG’s view, the ACT Merits Review should be removed entirely and appeal under the Administrative Decisions Judicial Review Act be the only avenue of appeal. This review mechanism should also be the only avenue of appeal in relation to all administrative decisions relevant to the telecommunications industry.

Notwithstanding the above, ATUG is of the strong view that the real solution to the issue of delays and their detrimental effect on competition in the industry, does not lie in attempting to fine-tune the legislation to prevent the type of regulatory gaming that leads to these delays.  

What is needed is a totally different approach. 

Such an approach is proposed in the attached paper – Determination of Services of National Significance. This process would speed up decisions, make their basis transparent, provide certainty for competitors and their investors and a reasonable rate of return for the incumbent and, as a consequence, ensure better outcomes for end users.

The introduction of a special declaration framework, within the existing legislation, for Services of National Significance, would forestall most future disputes by ensuring services that are critical to robust, effective competition, such as PSTN interconnect and ULL access, are supplied on pre-determined terms and conditions without the need for extended negotiations and time-consuming arbitration and review.  Our detailed proposal is at Attachment B. We note that the definition and use of the term National Significance is not the same as that used by the Productivity Commission in its proposal to raise the threshold for declaration. 

Briefly, the suggested amendments to the TPA would require the ACCC to conduct a public process to consider the declaration of certain telecommunications services to be Services of National Significance.  In the event of the ACCC making such a determination, it would be required to determine with expedition the terms and conditions (including price) of the supply of these services to access seekers.

Recommendation: The fixed network is a core asset for the industry. Access to services should be open, speedy and transparent. Terms and conditions of supply, including price, should be determined by the ACCC after a public consultative process. 

Attachment A

ATUG’s specific responses to the Productivity Commission’s recommendations are below/

Recommendation




ATUG Response

Anti-Competitive Conduct

5.1 
Retain XIB subject to R5.2

Accept 5.1 but not 5.2

5.2   Allow merit appeal


Reject -  delay 

5.3
Reverse onus of proof XIB

Reject – dominance 

5.4
ACCC Public report


Accept – transparency

5.5
ACCC Guidelines



Reject – inflexible

5.6
ACCC XIB Report



Accept – transparency

5.7
XIB damages




Reject – dominance

5.8
Penalty for delay



Accept – delay

5.9
Review XIB




Accept 

Information Provisions and Reporting Requirements

6.1
Review as per R5.9


Accept - immediately

Rationale for access

8.1
(a) Retain XIC 



Accept 


(b) Adopt Part IIIA


Reject – as for R9.1

Scope of Access Regime

9.1
Objects clause 



Reject – dominance

9.2 
Terminating fee



Reject – dominance

9.3
PC declaration criteria


Reject – dominance

9.4
s152AB(4) amendment


Reject – dominance

9.5
(a) Exempt from declaration

Reject – dominance


(b) Appeal to ACT



Reject – delay


(c) Revocation/appeal


Reject – delay

9.6
ACCC Price Monitoring


ACCC review needed

9.7
Mandatory exemption


Reject – R9.3

9.8
Sunset declaration


Accept

9.9
Expired service declaration

Accept

Telecommunications Access

10.1 
One Regulator



Accept

10.2
ACCC is regulator



Accept

10.3
Ministerial Pricing Power

Reject – dominance

10.4
Abolish TAF




Accept 

10.5
ID objection



Reject

10.6
Joint consent



Accept

10.7
Appeal for undertakings


Reject – delay

10.8 Class arbitrations


Accept – TPA 

10.9 Interim Determinations

(1) ACCC timeframes


Accept – speed

(2) ACT timeframe



Accept – speed

10.10 Information sharing


Accept – speed

10.11 ACCC price range



Accept – transparency

10.12 Merit Review FD



Reject – delay

10.13 Merit Review – Declarations

Reject – delay

10.14 Access Request time


Accept

10.15 Enhancements costs


Accept

10.16 Repeal s152EF(1)(b)


Accept

10.17 Backpayments



Accept

Access Pricing

11.1 Access pricing



Reject – no LTIE test

11.2 GSM Revocation



Reject 

11.3 ACCC pricing method


Accept – transparency

11.4 ACCC public disclosure


Accept – transparency

11.5 Price Cap




Reject – under review

Carrier licence conditions

12.1 IDPs 





Accept

12.2 Telecommunications Act


-

12.3 Power Utilities Pricing


-

12.4 Mandatory Network Info


Accept

12.5 Ministerial Pricing Power

Reject

Number portability

14.1 Pre-porting study



Accept - speed

14.2 Port timeframes



Accept – speed

14.3 Portability criteria


Accept with LTIE test

14.4 ACCC Pricing Principles


Accept – transparency

14.5 Merit appeal




Reject – delay

Carrier pre-selection

15.1 ACCC determination



Accept

15,2 New declaration criteria


Reject – no LTIE test

Pay TV and Regional telecommunications

17.1 ACCC annual report



Accept

17.2 Government legislates


-

Universal Service Arrangements

18.1 Contestability pilot


-

18.2 USO decision with ACA


Reject

Attachment B

DETERMINATION OF SERVICES OF NATIONAL SIGNIFICANCE

In the period since July 1997 there have been a number of disputes notified to the ACCC relating to difficulties being experienced by various carriers and carriage services providers (access seekers) in negotiating access to/supply of certain services provided by other carriers and carriage service providers (access providers). The ACCC has agreed to arbitrate most, if not all, of these disputes to determine the terms and conditions of supply of these services.

Of the disputed services, three, at least, would be regarded by most observers, as being critical to the development of robust and effective competition in the industry.  These are PSTN originating and terminating access (interconnection), and mobile terminating services.  

At the present time, these services (along with a number of others) have been the subject of extended arbitration and, in the case of PSTN interconnection, review by the ACT of the ACCC’s final determination.  These arbitrations (together with the subsequent review of the PSTN interconnect decision) have been proceeding for some years and there is little likelihood of final decisions in this calendar year, 2001. 

During this period the competitive environment in the telecommunications industry has been one of considerable uncertainty.   This uncertainty is still evident today mainly because no competitor of Telstra can be certain what its costs for using Telstra’s interconnect service actually is or is likely to be in the future since there is provision in the legislation for backdating the date of effect of final determinations, by both the ACCC and the ACT.  Depending on the ACT’s final decision, the effect of any such backdating could be that many, if not all, carriers/carriage service providers (CSPs) using this Telstra service could be required to repay very large sums to Telstra as compensation.  

The financial impact of this on these companies can only be speculated upon but in the current economic climate it is highly likely that many would fail, further reducing the scope and intensity of competition in the industry. 

It is therefore essential in the long term interests of end users and the general health of the industry, particularly in relation to competition, that this uncertainty be removed as soon as possible.

These amendments are proposed, therefore, with this objective.  They are predicated on a view that certain telecommunications services are so critical to the development of robust and effective competition in the industry that the terms and conditions of their supply should not be the subject of lengthy negotiations, arbitrations (and possibly review), but be determined by the ACCC as soon as possible after they have been declared under s.152AL of the TPA.  This would also have the effect of eliminating the potential for regulatory gaming.

While PSTN interconnect and mobile termination have been used here as examples there may be other services available, either currently or in the future, that the ACCC might deem it necessary to declare to be services of national significance. The intention of these proposed amendments to the Trade Practices Act 1974 (TPA) is therefore to provide a means for the ACCC to declare certain telecommunications services to be “services of national significance” and, as a consequence, to determine, with expedition, the terms and conditions of their supply to access seekers.

