
[image: image1.wmf]
SENATE ENVIRONMENT, COMMUNICATIONS, INFORMATION TECHNOLOGY AND THE ARTS LEGISLATION COMMITTEE

INQUIRY INTO

TELECOMMUNICATIONS COMPETITION BILL 2002

SEVEN NETWORK

SECOND SUPPLEMENTARY SUBMISSION 

November 2002

Telecommunications Competition Bill 2002

Second supplementary Submission by Seven Network Limited
Executive Summary

This submission provides drafting suggestions for:

· amendments to remove pay television digital services from the scope of those clauses in the Bill that provide for exemptions from the operation of Part XIC of the Trade Practices Act in relation to future undeclared services;

· amendments to preserve merits review in relation to arbitrations already on foot and to reverse retrospective effect of changes made to the Trade Practices Act in September 2001;

· amendments to permit the Australian Competition Tribunal to take some limited new information into account in access arbitrations;

· amendments to rectify deficiencies in the operation of section 152AR(8) of the Trade Practices Act to the section delivers true “end to end” access;

· some technical amendments as outlined in Seven’s earlier submissions to the Committee.  

Introduction

Seven Network Limited (Seven) has made two previous submissions in relation to the Telecommunications Competition Bill 2002 (the Bill), on 15 October and 22 October 2002. Seven representatives appeared before the Senate Environment, Communications, Information Technology and the Arts Legislation Committee on 22 October 2002. Officers of the Department of Communications, Information Technology and the Arts (DCITA) also appeared before the Committee on 22 and 25 October 2002 and made a number of statements in relation to Seven’s submissions.

This further supplementary submission highlights the main changes that Seven considers should be made to the Bill, and responds to some of the DCITA statements.

1 Exemptions for future services to be removed from the Bill

As stated in previous submissions, digital pay television services are of such importance that they should not be exempted from the operation of Part XIC of the Trade Practices Act.  The operation of a legislative access regime is critical to the future competitive state of the pay television and related telecommunications, broadcasting and broadband industries.

Accordingly, digital pay television services should be removed from the scope of the provisions of the bill providing for anticipatory exemptions and special access undertakings in respect of future services.

There are two ways in which this could be achieved:

· Remove the provisions in the Bill that would allow the granting of anticipatory exemptions from the standard access obligations, or the approval of special access undertakings, in relation to future services from the Bill.  Amendments to achieve this outcome are set out at Annexure 1.

· Amend the provisions of the Bill dealing with anticipatory exemptions and special access undertakings to exclude digital pay television and ancillary services from the scope of those provisions.  Amendments to achieve this outcome are set out at Annexure 2.

Until the issue of exemptions from access requirements in the context of pay television and related industries has been properly and publicly considered, it is not appropriate to proceed with those parts of the Bill relevant to this issue.

The Government’s 2001 Telecommunications election policy stated:

“Digitisation of Pay TV cable networks offers the prospect of advanced and interactive broadband services becoming available to a large number of consumers and businesses. this will provide a platform for the accelerated take up of broadband services.

A Coalition Government will consider introducing legislative amendments to give certainty to investors proposing to digitise HFC Pay TV cable networks.  It is envisaged that such amendments would enable infrastructure owners to provide undertakings about the terms and conditions under which access will be provided which would be accepted by the regulator prior to the HFC cable being upgraded.  Access seekers would retain their access rights under such a regime."[emphasis added]
The proposed anticipatory exemptions and special access undertakings do not appear to be in accordance with this policy. Rather than providing for the rights of access seekers to be retained in a digital environment, they pave the way for the removal of such rights by creating the potential for an “access holiday” from the current applicable legislative framework.

2 Retrospective removal of merits review

As noted in Seven’s earlier submissions and evidence to the Committee, the removal of merits review in relation to current access dispute arbitrations would disadvantage parties engaged in those arbitrations.

Amendments to remove the retrospective operation of Item 9 of the Bill would require the following:

· In 9(1) delete the words “final determination was made by” and replace with “an access dispute was notified to”;

· In 9(2) after the words “final determination” insert “made in relation to an access dispute referred to in subsection (1)”.

2.1
Retrospective Changes to Conduct of Proceedings Should be Reversed

It has recently come to Seven’s attention that changes to the Trade Practices Act in September 2001 have retrospectively altered the conduct of Australian Competition Tribunal merits review proceedings.  In Seven’s view, these retrospective changes should be reversed.
Section152DOA of the Trade Practices Act (TPA) restricts the Competition Tribunal, when reviewing an ACCC determination, to the information that was before the ACCC at first instance. This section was inserted into the TPA in September 2001 as a non-controversial amendment.

The Explanatory Memorandum to the relevant amending legislation states that the purpose of these amendments was to streamline the telecommunications access regime by encouraging commercial negotiation and expediting the resolution of access disputes notified to the ACCC. The Explanatory Memorandum indicates that the amendments in that Act addressed a number of the issues raised in chapter 9 of the Productivity Commission’s Draft Report on Telecommunications Competition Regulation (PC draft report). The relevant Second Reading Speech also refers to an industry forum conducted by the Minister for Communications, Information Technology and the Arts in May 2001, following the release of the PC draft report, to discuss problems with delay in the access dispute process.

However, chapter 9 of the PC draft report does not contain any recommendation to restrict  the information that the Competition Tribunal may take into account. 

The Explanatory Memorandum to the Amendment Act states that s.152DOA would ensure that the Competition Tribunal review process would involve a review of the merits of the ACCC’s decision, rather than a complete re-arbitration of the dispute. The limitations that s.152DOA imposes were considered, on balance, to be justified on the basis of the length and depth of the ACCC’s arbitration process.

However, while the policy objective of removing excessive regulatory gaming is supported by Seven, this amendment had the effect of retrospectively altering the manner in which proceedings may be conducted, in that it affects arbitration of access disputes notified prior to the date of the legislation.

For the same reasons as merits review should not be retrospectively removed, changes to the manner in which those merits review proceedings can be conducted should not be retrospectively altered.

At the very least, information considered necessary by the Competition Tribunal in the conduct of those proceedings should remain available to it.  

Seven therefore suggests a further amendment to the Bill to partially reverse the effect of changes to section 152 DOA in respect of existing access disputes.  

This suggested amendment is contained in Annexure 3.  The amendment retains the ability of the Competition Tribunal to request additional information where necessary.

3 Retention of merits review of undertakings

A number of submissions to the Committee raised concerns that there was a potential for regulatory gaming in relation to merits review of undertakings and therefore whether this should be retained given the removal of such rights in the case of arbitrations.  Seven considers that there is an ongoing need for merits review in the consideration of undertakings.

Ordinarily it would be access seekers who would wish to apply for merits review of an undertaking.  An undertaking would be submitted by an access provider in order to have a standard set of terms and conditions applied in relation to access to the relevant declared service.  It would be unusual for an access provider to lodge an undertaking that was disadvantageous to its interests. 

However, it would not be unusual for an access seeker to consider that an approved undertaking established terms and conditions that were onerous or too vague, or otherwise detrimental to the interests of access seekers.  In that case, access seekers may well wish to apply for merits review of the approved undertaking.  Of course, it would also be possible for an access provider to apply for merits review where the ACCC rejects a proposed access undertaking.  In such cases it is open to the ACT to set aside the ACCC's decision and substitute a decision to accept the undertaking (see new s.152CF(1)(c) at Item 102).  But this risk most likely would be outweighed by the risk that unsatisfactory undertakings may be accepted.  Consequently, Seven believes that the option to apply for merits review in relation to undertakings should be retained.

As noted by others, the Bill would make it possible for an access provider to lodge an undertaking during the course of an access dispute arbitration.  At this point the ACCC would have a discretion as to whether it would defer its consideration of the access dispute while it considers the undertaking (see Item 108).  Some submissions to the Senate Committee have objected to this proposal on the basos that it introduces another opportunity for an access provider to engage in delaying tactics.  It is not immediately clear from the Bill whether the deferral of the ACCC's consideration of a dispute would also apply during any period of merits review of the undertaking, but this could very well be the case.

In those circumstances, the delay that would be caused by consideration of the undertaking, and any merits review of that undertaking, would be to the disadvantage of the access seeker who is a party to the access dispute that has been deferred. This problem could be avoided by amending section152CLA(2) to allow deferral only with the agreement of any access seeker who is a party to the dispute that would be deferred.

Such an outcome could be delivered by amending section152CLA(2) of the Trade Practices Act by inserting immediately after "may":

“,if each party to the access dispute agrees,"

In Seven’s view, this simple amendment would preserve the benefits of merits review in relation to undertakings and ensure that it could not be used for regulatory gaming by access providers.

4 Application of Part XIC to Carriers and Carriage Service Providers

4.1 Access to whole pay television supply chain

To ensure that the access obligations apply to:

· all the services and infrastructure elements that are involved in the pay television supply chain; and

· any party who provides those services, or owns or operates those infrastructure elements,

so that an access seeker is able to obtain access to an end-to-end declared service, it is necessary to amend s.152AR of the TPA.

The amendments set out in Annexure 4 would achieve these objectives.

In its appearance before the Committee on 22 October 2002, representatives from DCITA commented on Seven’s proposals to ensure that the whole pay television supply chain was subjected to the standard access obligations. Mr Cheah made the following statement (at page 60 of the Hansard transcript):

“…I think the Seven submission was actually arguing that what you should be able to do is start up access disputes with a range of new people if required. What it was really saying was, ‘Look, at the end of the day it is possible with some of these complex new services that there may be other parties,’ and their response was regulatory response.”

These comments misrepresent Seven’s concerns and aims in relation to this issue. Seven’s aim is not to “start up access disputes with a range of new people if required”.  The objective of Seven’s proposals on this issue is to ensure that access to declared pay television services means access to the whole pay television supply chain, which was the main reason that Parliament enacted s.152AR(8). 

Decisions of the Federal Court
 and Full Federal Court
 have made it clear that it is possible, given the right contractual arrangements, to quarantine certain elements of the supply chain from the effect of Part XIC.  The amendments set out at Annexure 3 would rectify this deficiency.   

It should also be noted that as set out in Seven’s first Supplementary Submission to the Committee, changes to section 152AR are not the only deficiencies in the operation of Part XIC that need to be rectified.

5 Other technical issues

Seven proposes that the Bill be amended to rectify a number of technical deficiencies. The proposed amendments relate to:

· automatic sunsetting of declarations;

· public consultation on proposed expiry dates for current declarations;

· rectifying s.152EF of the TPA relating to anti-hindering; and

· allowing the Competition Tribunal to consider new information that was not presented to the ACCC.

5.1 Item 10 - Sunsetting of declarations

While the concept of automatic sunsets is opposed by Seven (as outlined in earlier submissions) if any sunsets are to apply they should be 10 years rather than 5.  

The imposition of a maximum period of 5 years for declarations does not appear to be consistent with the approach in the Bill, confirmed in evidence given by DCITA’s Mr Cheah on 25 October (page 63 of the Hansard transcript), that no time limits be imposed on special access undertakings so that there would be sufficient flexibility to ensure that infrastructure investors would get a return on their investment. The same considerations should apply with respect to the start-up costs of access seekers.

If declarations are to be sunsetted, Item 10 should be amended to replace:

· the reference in s.152ALA(2) to “5-year” with “10-year”;  and

· the reference in s.152ALA(4)(a) to “5 years” with “10 years”.

5.2 Item 15 - Public consultation on expiry dates for current declarations

Seven strongly opposes the imposition of expiry dates on current declarations, particularly the maximum limit of 5 years following the commencement of the amendments. No provision is made for public inquiry on whether the automatic expiry date for any particular declaration is appropriate, nor is there any right of review of expiry date decisions.

As stated in relation to Item 10, a period of 10 years is a more commercially realistic period to specify in order to accommodate amortisation of investments. 

In Seven’s view, if the ACCC is to be required to notify expiry dates, the maximum period should be 10 years, and the ACCC should be required to conduct public consultation on the most appropriate expiry date for each declaration.

5.3 Item 24 - ‘Anti-hindering’ prohibition

Seven has advice from Senior Counsel that the amendment at Item 24 does rectify the current problem with s.152EF of the TPA.

Senior Counsel has advised that the further amendment proposed by Seven in its first submission will rectify the problem.

5.4 Item 102 – Information Competition Tribunal may take into account

The Australian Competition Tribunal should not be restricted to information that was before the ACCC, where the Tribunal considers it requires other information it considers is necessary to inform itself in determining an application for a review of an ACCC decision. 

The amendment proposed by Seven in its first submission would allow the Tribunal to call for further information when it considers it necessary, but would not allow the parties to the review to present new information unless requested by the Tribunal.

6 DCITA Comments re Exemptions

On page 61 of the Hansard transcript, in response to a question from Senator Lundy, Mr James Cameron indicated that the ACCC must hold a public inquiry before it grants an anticipatory exemption of the type that would be provided by the Bill. Further, at page 66, Mr Chris Cheah states:

“The other little bit of insurance, such as it is, is that the ACCC has to go through a public process. There has to be a public inquiry and it really does have  to expose those issues as it works through the process. It is difficult and regulators can make mistakes.”

However, the Bill only requires such consultation where the ACCC forms the opinion that an exemption would have a material effect on the interests of a person (see new ss.152ASA(11) and s.152ATA(11)). As observed by a DCITA representative, the ACCC can make mistakes, such as whether a party’s interests are materially affected by a proposed anticipatory exemption.

Annexure 1 – Amendments to remove anticipatory exemptions and special access undertakings

Schedule 2 - Amendments of the Trade Practices Act 1974

Part 11- Exemptions from standard access obligations

· Remove Item 60 (which inserts new section 152ASA - Anticipatory class exemptions from standard access obligations)

· Remove Item 62 (which inserts new section 152ATA - Anticipatory individual exemptions from standard access obligations)

· Remove Item 63 (which is an amendment consequential to Item 62)

· Remove Item 65 (which is an amendment consequential to Item 62)

· Amend Item 66 (which substitutes a new section 152AW – Functions and powers of Tribunal) to remove the references relating to section 152ATA

· 152AW(1), delete “or 152ATA”

· 152AW(1)(b), delete “or paragraph 152ATA(3)(a)”

· delete 152AW(1)(d)

· 152AW(1)(e), delete “or 152ATA”

· 152AW(1)(f), delete “or 152ATA”

· 152AW(1)(g), delete “or 152ATA”

· 152AW(1)(h), delete “or 152ATA”

· 152AW(5), delete “or 152ATA”

· 152AW(5)(c), delete “or paragraph 152ATA(3)(a)”

· 152AW(5)(d), delete “or paragraph 152ATA(3)(a)”

· delete 152AW(5)(f)

· 152AW(5)(g), delete “or 152ATA”

· 152AW(5)(h), delete “or 152ATA”

· 152AW(5)(i), delete “or 152ATA”

· 152AW(5)(j), delete “or 152ATA”

· 152AW(5)(k), delete “or 152ATA”

· Remove Item 67 (which is an amendment consequential to Item 62)

· Amend Item 68 (which inserts a new section 152AXA – Statement of reasons for reviewable decision – specification of documents) to remove the references relating to section 152ATA

· 152AXA(1)(a), delete “or 152ATA”

Part 12- Access undertakings

· Remove Item 70 (which is an amendment consequential to Item 95 which inserts new subdivision B –Special access undertakings)

· Remove Item 71 (which is an amendment consequential to Item 95 which inserts new subdivision B –Special access undertakings)

· Remove Item 73 (which is an amendment consequential to Item 95 which inserts new subdivision B –Special access undertakings)

· Remove Item 74 (which is an amendment consequential to Item 95 which inserts new subdivision B –Special access undertakings)

· Remove Item 95 (which inserts into Division 5 of Part XIC new subdivision B –Special access undertakings)

· Remove Item 101 (which is an amendment consequential to Item 95)

· Amend Item 102 (which substitutes a new section 152CF – Functions and powers of Tribunal) to remove the references relating to section 152CBC and section CBG

· 152CF(1), delete “, 152CBC(2) or 152CBG(3)”

· 152CF(1)(b), delete “or 152CBC(2)”

· 152CF(1)(c), delete “or 152CBC(2)”

· 152CF(1)(d), delete “or 152CBG(3)”

· 152CF(1)(e), delete “or 152CBG(3)”

· 152CF(5), delete “, 152CBC(2) or 152CBG(3)”

· Remove Item 103 (which is an amendment consequential to Item 95)

· Remove Item 106 (which is an amendment consequential to Item 95)

· Remove Item 107 (which is an amendment consequential to Item 95)

· Remove Item 109 (which is an amendment consequential to Item 95)

Annexure 2 – Amendments to ‘quarantine’ digital pay television from exemptions

Part 11 – Exemptions from standard access obligations

Item 60

152ASA – Anticipatory class exemptions from standard access obligations

Insert the following new subsection:

No exemption for digital subscription television broadcasting services and related services

(3A)
The Commission may not make a determination under this section that relates to an active declared service, or proposed service that:

(a)
is a carriage service, regardless of the means of carriage, for the carriage of digital signals used for the purposes of transmitting a subscription television broadcasting service; 

(b)
is a content service that consists of a subscription television broadcasting service that is provided by means of a carriage service referred to in paragraph (a);

(c)
is a service that facilitates the supply of  a:

(i)
carriage service referred to in paragraph (a); or

(ii)
content service referred to in paragraph (b);

including, but not limited to, any service that is necessary to enable a service provider to supply carriage services and/or content services by means of a service referred to in paragraph (a) or (b) utilising any conditional access customer equipment by means of which a service referred to in paragraph (a) or (b) is supplied.

Item 62

152ATA – Anticipatory individual exemptions from standard access obligations

Insert the following new subsection:

No exemption for digital subscription television broadcasting services and related services

(5A)
The Commission may not make an order under this section that relates to an active declared service, or proposed service that:

(a)
is a carriage service, regardless of the means of carriage, for the carriage of digital signals used for the purposes of transmitting a subscription television broadcasting service; 

(b)
is a content service that consists of a subscription television broadcasting service that is provided by means of a carriage service referred to in paragraph (a);

(c)
is a service that facilitates the supply of  a:

(i)
carriage service referred to in paragraph (a); or

(ii)
content service referred to in paragraph (b);

including, but not limited to, any service that is necessary to enable a service provider to supply carriage services and/or content services by means of a service referred to in paragraph (a) or (b) utilising any conditional access customer equipment by means of which a service referred to in paragraph (a) or (b) is supplied.

Part 12 – Access undertakings

Item 95

152CBC – Commission to accept or reject access undertaking

Insert the following new subsection:

No access undertaking for digital subscription television broadcasting services and related services

(2A)
The Commission may not accept an undertaking under this section that relates to an active declared service, or proposed service that:

(a)
is a carriage service, regardless of the means of carriage, for the carriage of digital signals used for the purposes of transmitting a subscription television broadcasting service; 

(b)
is a content service that consists of a subscription television broadcasting service that is provided by means of a carriage service referred to in paragraph (a);

(c)
is a service that facilitates the supply of  a:

(i)
carriage service referred to in paragraph (a); or

(ii)
content service referred to in paragraph (b);

including, but not limited to, any service that is necessary to enable a service provider to supply carriage services and/or content services by means of a service referred to in paragraph (a) or (b) utilising any conditional access customer equipment by means of which a service referred to in paragraph (a) or (b) is supplied.

Annexure 3 – Amendments to address retrospective changes to merits review proceedings

· in 9(2), insert the words "Subject to subsection (3)," immediately before "Despite";

· insert after 9(2):

"9(3) In relation to the continuing application of the Trade Practices Act 1974 under subsection (2), section 152DOA is repealed, and substituted by:

152DOA Matters the Tribunal may have regard to for the purposes of the review

For the purposes of the review, the Tribunal may have regard only to the following:

(a) any information given, documents produced or evidence given to the Commission in connection with the making of the final determination to which the review relates; and

(b) any information the Tribunal considers, in its absolute discretion, to be necessary to inform itself for the determination of the application,

and no party to the application may submit any further information to the Tribunal unless requested, or required to, by the Tribunal."
Annexure 4 – Amendments applying access obligations in relation to pay television supply chain

To ensure that access seekers will be able to gain access to the every element in the pay television supply chain, s.152AR of the TPA should be amended as follows.

After s.152AR(8) insert:

(8A)
For the avoidance of doubt, a service required to be provided by an access provider under subsection (8) includes:

(a)
any conditional access service provided in relation to the declared service;

(b)
subscriber management system;

(c)
memory capacity within the conditional access equipment;

(d)
information processing capacity within the conditional access equipment;

(e)
any smart card utilised in relation to the conditional access equipment;

(f)
disk capacity in the conditional access equipment;

(g)
any electronic program guide provided as part of the declared service or service referred to in subsection (8);

(h)
API;

(i)
any capability to enable interactivity such as return path capacity to enable an end-user to send a message back to the service provider; and

(j)
any other service that the Commission determines by written instrument.

(8B)
a determination by the Commission is a disallowable instrument for the purposes of section 46A of the Acts Interpretation Act 1901.

To ensure that the standard access obligations apply to any person who provides the services involved in the pay television supply chain, section 152AR should be amended as follows:

(8C)
The obligation applying to an access provider under subsection (8), also applies to any person who:

(a)
supplies a service referred to in subsection (8A) in relation to that service; or

(b)
owns or operates a facility that is used to provide a service referred to in subsection (8A).

To ensure that the access obligations apply to enable an access seeker to obtain access to an end-to-end declared service, the following amendment should be made to s.152AR(8):

Immediately following “content services”, insert the following “to end-users”.
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