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 ADVANCE \y 108 11 November 2002

	Michael McLean

The Secretary

Senate Environment, Communications, Information Technology & The Arts Legislation Committee
	

	
	


Dear Mr McLean

Telecommunications Competition Bill 2002

This letter supplements the letter we sent on behalf of FOXTEL to the Senate Environment, Communications, Information Technology & The Arts Legislation Committee (the Committee) dated 14 October 2002 in relation to the Telecommunications Competition Bill 2002 (the Bill).

FOXTEL believes that it is essential that it respond to and correct certain statements made by the Seven Network  Ltd (Seven) in its Submissions dated October 2002 and Supplementary Submission to the Committee dated 21 October 2002 and in comments made by Seven at the Senate hearing on 22 October 2002. 

Seven has misrepresented FOXTEL’s interest in the Bill and the relationship between the Bill and the undertakings that FOXTEL has offered to the Australian Competition and Consumer Commission (the Commission) in connection with the Content Sharing Agreement between FOXTEL and Optus (CSA).  As part of the package of undertakings, FOXTEL undertakes to:

· invest in a digital network at a cost of more than $600 million and commence supplying a digital service subject to FOXTEL obtaining an exemption from the standard access obligations under Part XIC of the Trade Practices Act 1974 (Cth) (the Act); and 

· provide guaranteed third party access to that digital network and FOXTEL’s existing analogue set top unit network.

FOXTEL will not, as Seven suggests, benefit from any ‘access holiday’ if it is granted an exemption.  On the contrary, if FOXTEL’s application for an exemption is accepted by the Commission, FOXTEL will be obliged to provide access to its analogue and digital set top units pursuant to its analogue access and digital access undertakings.  The access agreements (setting out all the terms and conditions of access) are set out in full as annexures to the 87B undertakings provided to the Commission and are available on the Commission’s web site.  Those undertakings and Telstra’s complementary analogue and digital carriage undertakings provide guaranteed capacity and all details of the pricing methodologies.  

FOXTEL will be seeking an exemption on the basis of its digital access undertaking to ensure that before it makes the investment in the digital network, it has certainty about the price and terms upon which access seekers, such as Seven, can gain access to its network.  The ability for FOXTEL to apply for an exemption under the Bill on the basis of these undertakings simply ensures that there is a degree of regulatory certainty before FOXTEL invests in the digital service.  There is clearly no “access holiday”.

FOXTEL wishes to address the major issues raised by Seven in relation to FOXTEL’s undertakings.  Essentially, FOXTEL submits that: 

· it is essential to the long-term viability of the telecommunications sector in Australia that potential investors have sufficient incentive to invest in new telecommunications infrastructure.  This will be achieved by allowing potential investors to obtain exemptions and undertakings prior to a service existing or being declared (as proposed under items 60 and 62 of the Bill); 

· whether an application for an exemption from the standard access obligations is accepted or whether undertakings are accepted prior to declaration or prior to a service existing is entirely a matter for the Commission having regard to the particular circumstances; 

· the Commission cannot grant an exemption or accept an undertaking without first conducting a public inquiry;

· the link between FOXTEL's 87B undertakings, the CSA and the Bill was clearly outlined in FOXTEL's previous letter to the Committee.  This relationship has been misunderstood by Seven.  FOXTEL relies on an exemption being granted in relation to its digital access undertaking only; 

· FOXTEL is not seeking and has never contemplated obtaining an 'access holiday', as Seven suggests.  If an exemption is granted to FOXTEL by the Commission (and any conditions do not have a material adverse effect on the assumptions underpinning the commitment), the commitment to digitise undertaking will be triggered (subject to any appeals).  FOXTEL has undertaken to provide access to its digital network within 6 months of FOXTEL launching its digital service.  FOXTEL will therefore, in no uncertain terms, be required to provide open access to its digital services; 

· it is not appropriate to legislate in relation to issues such as timing of access, technical requirements and pricing principles.  These issues are more appropriately contained in applications for exemptions and undertakings.  These issues will then be assessed by the Commission when determining whether to grant an exemption or accept an undertaking; and

· FOXTEL has comprehensively addressed issues such as timing of access, technical requirements and pricing principles in the draft access agreements annexed to its 87B undertakings.

FOXTEL does not propose to respond to other issues raised by Seven in its first submission (such as sunset provisions) as FOXTEL’s position on these issues was made clear in its submission dated 14 October 2002.

Ex ante exemptions and undertakings

It is both necessary and appropriate that the Bill gives carriers and carriage service providers the ability to apply for an exemption from the standard access obligations prior to the commencement of a service and for the Commission to accept undertakings from existing and potential access providers irrespective of whether those services have been declared, or are in existence at the time the undertaking is lodged.  

As the Productivity Commission acknowledged in its report dated 21 December 2001, the lack of any provision for ex ante exemptions or undertakings is a deficiency in the current legislation.  It undermines incentives to invest in infrastructure as it does not provide investors with certainty about terms and conditions of access that they require before committing to invest in such infrastructure.  The Productivity Commission therefore recommended that  Part XIC of the Act be amended to enable pre-declaration investment in infrastructure
.  

Seven submits that there has been no such disincentive
.  Seven also submits that the current legislative provisions in Part XIC already provide a mechanism to achieve infrastructure investment certainty through the section 152BS undertakings and the requirement for the Commission to have regard to incentives for economically efficient investment in infrastructure (section 152AB) and to the legitimate business interests of an access provider’s investment in network facilities
.  FOXTEL disagrees with Seven’s submissions in this regard.  

In the current legislative environment, a potential investor in infrastructure does not have the benefit of an exemption from the application of Part XIC before investing in a service nor the ability to lodge an access undertaking prior to declaration.  These mechanisms are only available once the potential investor has invested in the infrastructure and assumed the necessary financial and managerial risks.  In making decisions to undertake a large investment, it is a crucial part of any such decision-making process for the investor to take into account the terms and conditions (particularly price) on which the owner of the infrastructure may be required to provide third party access and whether this will be a sufficient return for the investment to be viable.  The current regime therefore does not provide potential investors with any regulatory certainty and clearly does not provide sufficient financial incentives for investors.  

Sufficient incentives are particularly imperative to the financial viability and future survival of the subscription television industry in Australia.  Subscription television operators have collectively invested over $8 billion in the industry since subscription television first started in Australia in 1995 and none of the operators has yet reached profitability.  In 2001 /2002, for example, FOXTEL made a loss of approximately $100 million.  Despite Seven’s assertion that it has not been shown that investment has been deferred by the absence of ex ante exemptions and undertakings
, it has been one of the primary reasons for the reluctance of FOXTEL’s shareholders to invest in a digital service and the shareholders have made statements to that effect both publicly and to the Government.

The Bill, if enacted, will give potential investors in telecommunications infrastructure, such as FOXTEL, the necessary regulatory certainty and financial incentive to invest in infrastructure, which will benefit consumers.  

Seven submits that
:

The issue of whether it is appropriate to exempt digital pay television services from the operation of part XIC is a serious one, one that has not been publicly debated.  The issue of whether it is desirable to exempt these services from the operation of the access regime should be given serious consideration by the government and the parliament before this bill is permitted to proceed further.

Seven has misconceived the impact of the Bill and the relationship between the Bill and FOXTEL’s proposed 87B undertakings.  The Bill itself does not exempt subscription television from Part XIC but simply provides a mechanism by which a provider of a telecommunications service (including a subscription television service) can apply to the Commission for an exemption.

Whether an exemption should be granted is then a decision for the Commission.  As Mr Cheah of the Department of Communications, Information Technology and the Arts (the Department) stated in the Senate on 25 October 2002
: 

Decisions on ex ante exemption applications or ex ante undertakings will be a matter for the ACCC, following its usual public inquiry processes.  

Despite Seven’s suggestions
, there will be a public inquiry process that will have to be undertaken by the Commission prior to deciding whether or not to grant an exemption in each case.  The Commission will also need to be satisfied that granting the exemption will be in the long-term interests of end-users (LTIE)
.  The LTIE is defined in the Act as the objective of promoting competition in markets for listed services, the objective of achieving any to any connectivity in relation to carriage services that involve communications between end-users and the objective of encouraging the economically efficient use of, and the economically efficient investment in, the infrastructure by which listed services are supplied
.

The Commission is the appropriate regulatory body to be charged with the responsibility of accepting or opposing applications for exemptions under the Bill.  As the regulator, the Commission is entitled to accept or reject the application or impose certain terms or conditions on the access provider seeking the exemption, following the public inquiry process.

Seven submits that digital subscription television services are of such importance that exemptions from the access framework should not be granted in any circumstances, even in circumstances where the exemption is on the basis of guaranteed third party access
.  This statement is a clear over-estimation of the alleged ‘importance’ of digital subscription television services.  Digital subscription television is neither an essential nor necessary service, nor is it even a core telecommunications service.  It currently only enjoys consumer takeup by 22% of Australian television households.  It is not appropriate to categorise a subscription television service in the same basket as essential commodity services such as gas, electricity or local call services. 

FOXTEL submits that digital subscription television services do not require any special treatment.  

Link between FOXTEL’s Undertakings, CSA and the Bill

The link between the Bill, FOXTEL’s proposed 87B undertakings and the CSA was clearly outlined by Mr Cheah in the Senate on 25 October 2002
:

Foxtel, Telstra, Optus and Austar have lodged draft undertakings to the ACCC to address competition concerns raised by the ACCC in its deliberations on the Foxtel-Optus content sharing deal.  Those undertakings are currently being considered by the ACCC. If accepted, those undertakings would be formally entered into under the existing enforcement and remedy provisions in part 6 of the Trade Practices Act.  The undertakings proposed by Foxtel and Telstra include commitments to digitise the cable and set top box network on which Foxtel’s pay TV services operate and proposed terms and conditions for the provision of channels to third parties wishing to supply pay television services to customers over that network. 

The commitment to digitise the network is conditional among other things on: passage before the end of 2003 of legislative amendments which enable the ACCC to consider ex ante exemptions and undertakings and the grant of an ex ante exception by the ACCC in relation to the carriage of digital subscription television services over that network after passage of the ex ante amendments.  It is entirely a matter for the ACCC to consider whether to accept the undertakings that have been submitted by Foxtel, Telstra and the other parties. 

Further, as Mr Markus of the Department outlined in the Senate on 25 October 2002
: 

The bill puts in place machinery whereby the ACCC may exercise a discretion having regard to [certain criteria].  In itself, it does not determine any outcome – there is nothing in there that, as a consequence of this legislation going through, would provide for any particular undertaking relating to pay television or any other activity being accepted or an exemption being granted.  It is simply providing the framework under which those sorts of discretions may be exercised by the ACCC. 

It is clear, therefore, that whether FOXTEL is granted an exemption in relation to digital subscription television services based on the digital access undertaking provided to the Commission under section 87B of the Act is a matter for the Commission to decide following a public inquiry about the terms of FOXTEL’s digital access agreement.

Despite Seven’s suggestions that ‘the Exemption provisions – contained in … the Bill are those specifically demanded by FOXTEL in its proposed undertakings to the ACCC’
, FOXTEL did not demand the Government pass legislation in order to provide its undertakings.  On the contrary, the Government first announced it would introduce legislation in response to the Productivity Commission report aimed at ‘facilitating investment in new telecommunications infrastructure by extending the existing provisions under Part XIC of the Trade Practices Act relating to exemptions and undertakings to include services that are not yet declared or supplied
.  FOXTEL moulded its draft undertakings in July 2002 in response to the Government’s announcement.

Without legislative certainty, such as that proposed under the Bill, FOXTEL would not be prepared to commit to invest in the digital service.  If the passage of the Bill does not occur before 31 December 2003, then FOXTEL’s undertaking in relation to the commitment to digitise will fall away.  It is not the case, as Seven suggests, that all of FOXTEL’s undertakings are conditional upon the exemption being granted
.  It is only the ‘commitment to digitise’ undertaking that will fall away.  All other undertakings including the analogue undertaking will remain binding on FOXTEL.  Additional to the commitment to digitise, FOXTEL’s undertaking to provide access if it commences a digital service is in fact not conditional on the Bill being passed or FOXTEL receiving an exemption: it is only the undertaking to commit to investing in and commencing to supply a digital service that is so conditional.  If FOXTEL chooses to go ahead with a digital service regardless of whether it receives an exemption and regardless of whether the service is even declared, it has separately committed to provide access to that service in accordance with the undertakings.  This demonstrates FOXTEL’s bona fides to having open access on digital.  

No access holiday

Seven argues that FOXTEL will obtain an ‘access holiday’ from digital services until it has a certain number of its own customers signed up
.  Seven argues that this could take a number of years and that FOXTEL gets ‘complete exemption from any access obligations’
. 

This is not the case.  There are 2 possible outcomes under FOXTEL’s undertakings, depending on action taken by the access seeker.  The first involves immediate access to FOXTEL’s digital network and the second involves access after a maximum period of 6 months to FOXTEL’s digital network.  

The first scenario involves a transitioning analogue access seeker.  FOXTEL has undertaken to lodge an analogue undertaking in relation to the current declared service pursuant to s 152BS of the Act within 7 days of the 87B undertakings being signed and will be required to provide access to analogue set top units (and Telstra to analogue carriage and CA) immediately upon this undertaking being accepted.

Immediate access to the digital subscription service is guaranteed if an access seeker enters into an analogue access agreement with FOXTEL.  In that case, FOXTEL has undertaken to transition all analogue access seekers to its digital network as soon as FOXTEL commences a digital service.  FOXTEL is promising to transition the access seekers’ analogue subscribers onto the digital network at the same time as it transitions its own subscribers. 

In the second scenario, if an access seeker chooses not take up the analogue service initially, it will only have to wait until FOXTEL has installed 100,000 set top units to the digital network or a maximum of 6 months (whichever is earlier), which FOXTEL believes is barely a sufficient period of time within which to conduct load testing.  

There will therefore be no ‘access holiday’.

Effective Legislative Farework

Seven submits that undertakings must be given in the context of an effective legislative framework which
:

· guarantees immediate access to the digital subscription television industry;

· ensures there are no technical impediments to access; and

· provides specific principles to be followed by the Commission in relation to pricing. 

FOXTEL’s proposed analogue and digital access undertakings on which the exemption is based in fact adequately cover all of these matters.  Immediate access to digital subscription television has been addressed above and the other issues – technical impediments and pricing principles – are dealt with below.

FOXTEL therefore submits that matters of this nature are not appropriately detailed in legislation but should be dealt with by the Commission in assessing exemption applications (and the potential conditions attaching to such exemptions) or ex ante undertakings as with similar undertakings under Part IIIA and post declaration exemptions and undertakings under Part XIC.

Seven also argues that ‘to date, no effective competitive access has been granted’ to subscription television services
.  FOXTEL notes that it has made a number of offers to Seven to carry its subscription service as a tier above FOXTEL’s basic service.  The Commission also handed down an interim determination in March 2001 in relation to the analogue service giving C7 access to a number of channels, which, despite FOXTEL’s attempts in good faith to facilitate Seven’s access to FOXTEL’s analogue network, Seven did not take advantage of. 

Seven has also submitted that not declaring digital subscription television services while maintaining access for analogue subscription television services will encourage the continued use of the analogue spectrum rather than use of the digital spectrum
.

This submission does not hold. FOXTEL will be providing a digital undertaking which gives access to a digital service so that declaration is not necessary as regards FOXTEL’s service.  Until FOXTEL commences a digital service, it has undertaken to provide access to its analogue service, with a transition for analogue access seekers to a digital service.  FOXTEL’s undertakings therefore in fact encourage access seekers to transition to a digital service when FOXTEL does.  If the access seeker chooses to commence a digital service, each of the access seeker’s subscribers will be transitioned to the digital service at the same time as the FOXTEL subscriber.  FOXTEL submits that this is the most efficient method of providing access to subscription television services and ensures a seamless transition from analogue to digital.

Technical impediments 

Seven submits that undertakings must be given in the context of an effective legislative framework that ensures there are no technical impediments to immediate access to the digitised network
.

There are no technical impediments to immediate access to the digitised network.  FOXTEL has undertaken to provide a seamless transition from analogue to digital for any access seekers that use the FOXTEL analogue service. 

FOXTEL has also undertaken to the Commission that the design and equipment of that part of the digital network used to provide any commercial digital retail cable or satellite subscription television service will facilitate access to the subscription television services network by access seekers wishing to provide a subscription television service by accommodating multiple access seekers without the need for significant additional network enhancements.

Pricing certainty

Seven states that access undertakings should address pricing certainty and provide specific principles to be followed by the Commission in relation to pricing – for example a simple formula or other clear mechanism
. 

FOXTEL submits that pricing principles can be dealt with by the Commission in assessing an exemption application or an ex ante undertaking pursuant to the Bill or in assessing undertakings under section 152BS of the Act.  FOXTEL has outlined a clear pricing methodology for access seekers for both the analogue and digital set top unit services in its access undertakings.  The analogue pricing methodology is set out in Schedule 2 to the Analogue Access Agreement and the digital pricing methodology is set out in Schedule 3 to the Digital Access Agreement. These pricing methodologies have been drafted by an economist, NECG, and have been disclosed publicly by the Commission as part of the market enquiries process for FOXTEL’s 87B undertakings.  The pricing methodologies will be tested by the Commission and the public during the exemption public inquiry process.

Seven has stated it is seeking certainty in relation to pricing.  Yet, all the information which an access seeker needs to calculate indicative pricing (bearing in mind that the digital network has not yet been built) is contained in those methodologies and has been publicly available since 5 September 2002.

Process of public consultation 

Seven submits that the consideration of proposed undertakings should be accompanied by a public process of consultation as would currently be required before a service is declared to ensure transparency
.  Seven states
:

… given the fact that existing provisions permitting access undertakings to be given in relation to declared services would be preceded by public consultation in relation to the declaration, the consideration of access undertakings in relation to future services should require public consultation to ensure transparency. 

This submission seems to overlook sections 152ASA (11) and 152ATA (11) in the Bill which require public inquiries/consultation. 

In any event, FOXTEL agrees with these arguments.  Not only were FOXTEL’s draft 87B undertakings the subject of public market inquiries for a period of four weeks in which any interested party was encouraged to comment on the draft 87B undertakings, draft Analogue Access Agreement, draft Digital Access Agreement and draft Infrastructure Operator Content Supply Agreement, both the analogue and digital access undertakings will be subject to a further period of public consultation when the Commission conducts the required public inquiry process in deciding whether to accept the analogue undertaking under s 152BS of the Act and the exemption under the Bill in relation to the digital access undertaking.

Technology neutral argument

Seven alleges that an integral element of the original policy objective for the subscription television access regime was that the access regime be ‘technology neutral’
. 

Seven refers in particular to the deeming statement of declared services under s 39 of the 1997 transitional legislation in support
.  Seven quoted from part of s 39(s) which we set out in full below [emphasis added]:

“39(s) The ACCC must also specify in the statement an eligible service that is:

(a) necessary for the purpose of enabling the supply of a broadcasting service by means of line links that deliver signals to end-users; and

(b) of a kind that was used for those purposes on 13 September 1996.”

The only service used for supplying such broadcasting services on 13 September 1996 was an analogue service.  There was therefore no doubt that it was only an analogue cable service that was intended to be declared in the deeming legislation and it was precisely an analogue service that the Commission did declare
:

The service, being an analogue service supplied by an AP, necessary for the purposes of enabling the supply by an AS of a broadcasting service by means of line links that deliver signals to end-users, and of a kind that was used for those purposes on 13 September 1996 …

In 1998-1999, the Commission then undertook a lengthy inquiry into whether it was appropriate to declare a technology-neutral service at the same time that it undertook an inquiry into whether to re-declare the analogue service under Part XIC.  The Commission decided at that time that it was not appropriate to declare a technology neutral service, stating that there was not sufficient evidence that such a declaration would promote the LTIE
. 

FOXTEL submits that technology-neutral declarations may not always be appropriate as it may be unnecessary for certain technology to be declared.  For example, it would seem to be unnecessary to declare the delivery of subscription television services via satellite, as that service is not a bottleneck and does not require additional regulation. 

In any event, FOXTEL has in fact undertaken to provide access to both digital and analogue cable set top units and to its digital satellite set top units.  

Other elements of the subscription television service

Seven submits that undertakings under the current Part XIC regime are not sufficient to achieve third party access or effective competition to FOXTEL because the proposed section 152BS undertakings would not guarantee effective access to all the elements required to provide a subscription television service to end users
.  In addition, Seven submits that the current regime is not sufficient because it does not include the provision of subscriber management services, the inclusion of the electronic program guide or customer management systems. 

FOXTEL submits that these ‘other elements’ are easily and readily obtainable by access seekers.  For example, an access seeker could supply these services themselves or acquire them from a third party provider. 

Seven also argues that legislative mechanisms are necessary to guarantee access to digital STUs and associated systems (including SMS and CAS)
.  Seven submits that the scope for a narrow interpretation of section 152AR(8) to exclude service elements such as subscriber management (SMS) is clearly contrary to the legislative intent of Part XIC
.   Seven argues that this section should be rectified by defining ‘necessary’ services to include STUs, CAS and SMS.  

First, FOXTEL submits that it is more appropriate for access to STUs and CAS to be included in an undertaking to the Commission rather than in legislation.  FOXTEL has included access to STUs and CAS in its undertakings.

FOXTEL does not agree that such an amendment is either required or appropriate.  The policy underlying Part XIC and section 152AR(8) is to provide access to bottleneck services and only those services necessary to supply the bottleneck services.  A necessary service should mean any service that is necessary to supply the service, nothing more.  If a service can be provided by the access seeker, it is clearly not ‘necessary’ to the supply of the service and does not need to be provided by the access provider.  The policy underlying Part XIC is not to facilitate free-riding by the access seeker.

FOXTEL therefore does not believe that an extension of the legislation to these ancillary, non-bottleneck services or to persons who are not carriers or carriage service providers is warranted or justified.

Wholesale / retail service

Seven also argues that the access regime should apply at both the wholesale and retail level
.  

FOXTEL submits that this proposal goes against the policy objective of Part XIC.  Part XIC is concerned to ensure facilities-based competition for retail services (including subscription television services).  Part XIC is about creating competition for consumers (the end-users) so that there are competing service providers that consumers can choose from. Part XIC is not about allowing a content provider to force its content into another subscription television provider’s service or to ‘free ride’ off another subscription television provider’s brand.  

The wholesale model proposed by Seven is therefore inappropriate and does not promote the LTIE or competition as proposed by Part XIC.  If an access seeker wishes to provide its content to subscribers, it can readily obtain access to carriage, CAS and STUs and provide its own billing and subscriber management services and offer a retail service to consumers.  Access providers, like FOXTEL, should not be required to provide these services to access seekers who are more than capable of providing these services themselves or acquiring these service from third parties. 

Delays due to public consultations

Seven submits that the current regime under Part XIC does not sufficiently achieve third party access or effective competition due to the considerable period after digitisation before access seekers would be legally entitled to access
.  Seven argues that this is, in part, due to the requirement for public consultation on the proposed undertakings and exemptions
.

FOXTEL does not understand this submission given Seven’s argument that consideration of proposed undertakings should be accompanied by a public process of consultation (see above).

FOXTEL submits that public consultation is an in-built requirement, central to the workings of Part XIC.  This requirement of public consultation is particularly important in an industry that has a number of different players.  

Ownership of STUs

Seven alleges that the Telstra / FOXTEL subscription television ownership arrangements were put in place in an attempt to avoid application of the access regime to the STUs
. 

This allegation is simply false.  The Telstra / FOXTEL arrangements were established in 1995, long before Part XIC was introduced in 1997. This arrangement was established as Telstra was providing both conditional access and carriage services.  Telstra  therefore had to own the smartcard as the smartcard is linked to conditional access.  FOXTEL, on the other hand, as it had the retail relationship with the subscriber, wanted to own the set top units and brand them as its own.  

In any case, FOXTEL and Telstra have provided undertakings to ensure a seamless end to end service incorporating all necessary aspects of the subscription television service including carriage, CA (including smartcards) and set top units.

Competition in subscription television industry

Seven alleges that allowing FOXTEL an exemption in relation to digital services would be a major setback to competition in the industry
. 

FOXTEL will not be a monopoly provider of subscription television services if its 87B undertakings are accepted by the Commission.  On the contrary, competition between subscription television operators will actually increase if FOXTEL’s 87B undertakings are accepted and if it is granted an exemption as:

· Optus will continue to compete with FOXTEL at a retail level on the basis of its bundled telephony, internet and subscription television offering.  In addition, Optus has the ability to differentiate itself from FOXTEL with non-FOXTEL programming.  

· Telstra will become a reseller of FOXTEL’s services, further stimulating retail competition in subscription television and telephony markets.

· The proposed analogue and digital access undertakings also encourage new subscription television providers to compete with FOXTEL, Optus and Austar at a retail level by providing access to carriage and STUs.

· In addition, FOXTEL and Austar have undertaken to supply their programming to infrastructure operators who roll out new infrastructure which will encourage competition.  This downstream undertaking will apply to any infrastructure operator.  FOXTEL has already negotiated a concluded agreement with TransACT and Neighborhood Cable. In addition, FOXTEL is in discussions with Western Power and SaskTel.  

Seven also alleges that FOXTEL will control the ‘digital gateway’ if its undertakings are accepted and the Bill is enacted
.  

FOXTEL will not ‘control’ the ‘digital gateway’ as Seven suggests. As mentioned above, pursuant to FOXTEL’s proposed undertakings to the Commission, FOXTEL will provide access to its analogue and digital set top units.  Other operators will still be able to install set top units in homes on the Telstra cable, and the proposed undertakings in no way seek to constrain the ability of other operators to operate in or enter the subscription television industry. FOXTEL and Optus have also agreed to amend the CSA so that Optus is free to grant access to its cable for persons who propose to roll out their own set top units, or to its cable and set top units for those who do not wish to roll out their own STUs.

Cost of digitisation

Finally, FOXTEL rejects Seven’s suggestion that an investment in excess of $500 million by the FOXTEL shareholders is not significant.  To date, the subscription television industry has invested in excess of $8 billion, an investment similar to the one made in mobile telephony.  The subscription television industry, however, is yet to return a single dollar of profit to any operator and struggles with extremely low penetration rates due in part to the toughest anti-siphoning regime in the world.

There can be no doubt that a further investment in this industry in excess of half a billion dollars, even with the greater regulatory certainty that would be provided by the exemption and acceptance of FOXTEL’s digital access undertakings, remains a risky proposition for FOXTEL and its shareholders.

If it would assist the Committee FOXTEL is happy to elaborate on any of these issues either in writing or in person.

Yours sincerely

	Louise Castle
Partner

Louise.Castle@aar.com.au

Tel 61 2 9230 4609

Mob 0404 064 609
	Jacqueline Downes

Senior Associate

Jacqueline.Downes@aar.com.au

Tel 61 2 9230 4850
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