
17 November 2003
Michael McLean

Secretary

Senate Environment, Communications,

Information Technology & the Arts Legislation Committee

Dear Mr McLean

Telecommunications Competition Bill 2002

We refer to your letter of 30 September 2002 to Lynette Ireland, inviting submissions to the Committee by FOXTEL Management Pty Ltd (FOXTEL).  We act  for FOXTEL and have been asked to respond on FOXTEL’s behalf.

FOXTEL broadly supports the Telecommunications Competition Bill 2002 (the Bill) which makes amendments to Parts XIB and XIC of the Trade Practices Act 1974 (Cth) (the Act), the Telecommunications Act 1997 and the Telecommunications (Carrier Licence Charges) Act 1997.  

In particular, FOXTEL supports the extension of Part XIC to allow for the exemption of carriers or carriage service providers from the standard access obligations in Part XIC (SAO) prior to the commencement of a service and for the Australian Competition & Consumer Commission (ACCC) to accept access undertakings from existing and potential access providers irrespective of whether those services have been declared, or are in existence at the time the undertaking is lodged. 

Background

As a subscription television operator, FOXTEL is an active participant in the telecommunications industry in Australia generally and has extensive experience as a participant in access arbitrations. 

The subscription television industry has long suffered under the weight of over-regulation.  Subscription television is the most regulated start-up business in Australia.  Subscription television was prohibited until 1995 in order to protect the open broadcasters and, even on introduction, subscription television operators have been subjected to a high degree of regulation including no advertising until 1997 and the most stringent sports anti-siphoning rules anywhere in the world.

In addition, the industry has suffered financially and the incentive to continue to invest in a high risk, and, to date, unprofitable business is low.  Over $8 billion has been invested in the subscription television industry in Australia since its introduction in 1995 and none of the subscription television operators has reached profitability.  All operators (including FOXTEL, Optus and Austar) have made, and continue to make, substantial losses.  FOXTEL, for example, has made an aggregate loss of approximately $900 million, including approximately $100 million in the last financial year.  

FOXTEL welcomes the Bill which seeks to facilitate investment in new telecommunications infrastructure – which is key to the growth of the Australian economy.  The Bill will ensure that Part XIC promotes investment in core infrastructure and creates certainty for both investors and consumers. The Productivity Commission had recommended that Part XIC be amended to enable pre-declaration investment in infrastructure, reasoning that:

“…mandated access still presents formidable regulatory risks to investors.  Telecommunications technology and markets are rapidly moving and very risky. If firms consider that regulators are fallible and may have difficulty separating rewards for risk from monopoly returns, then this has adverse consequences for investment.  Access pricing that fully recognises regulatory uncertainty and the scope for regulatory error may be a remedy - but this may be hard to implement and may lack ex ante credibility.  Access holidays, regulatory compacts and other ex ante options may provide greater certainty for carriers prior to making their investments, but they too have some practical implementation problems.” (at 294-95)

The Bill adopts the PC’s suggestions in part, implementing mechanisms which enable exemptions and undertakings to be granted before a service is supplied or declared.

The Bill will thereby provide the means by which FOXTEL and its shareholders can achieve the certainty necessary for an investment in a digital service which will assist Australia to move towards a digital television future.

Investment in infrastructure

The proposed amendments contained in the Bill are welcome and necessary additions to the telecommunications legislative arena.  Currently, a potential investor in infrastructure, such as FOXTEL, is unable to receive an exemption from the application of Part XIC or to lodge an access undertaking, until it has actually invested in the infrastructure and the service is declared.  This acts as a disincentive to such investment because it does not provide the investor with any regulatory certainty as to whether or not the service will be declared, or, if it does become declared, the terms and conditions upon which it will be required to give access. 

As the Committee would no doubt be aware, FOXTEL has proposed a series of s87B undertakings to the ACCC to address the ACCC’s concerns in relation to the Content Sharing Agreement (CSA) between FOXTEL and Optus.  As part of its undertakings package, FOXTEL has committed to supply a digital service no later than 12 months after a Final Order (ie all appeals have been exhausted) is made in relation to a decision by the ACCC to exempt FOXTEL’s subscription television services from the application of Part XIC pursuant to certain Revised Legislation.  This undertaking is conditional on the Revised Legislation commencing by 31 December 2003 and there being no specific adverse relevant regulatory change prior to such commencement.  This undertaking is necessarily conditional because FOXTEL requires certainty in the regulatory environment in which this investment is being made and the terms upon which FOXTEL will provide digital set-top unit services to third parties to be known before making such a large investment.

The legislation that FOXTEL will be relying on in order to obtain a Final Order is the Bill.  FOXTEL agreed not to seek industry-specific legislation exempting it from Part XIC and instead indicated that it was prepared to rely on the Government introducing generic legislation.  It is important, however, that this generic legislation be in a form that allows FOXTEL to obtain an exemption prior to investment in the terms set out in its draft 87B undertaking.

Anticipatory Individual Exemptions / Special Access Undertakings

FOXTEL broadly supports the new provisions dealing with anticipatory individual exemptions and special access undertakings contained in the new Bill.  However, FOXTEL wishes to make a few comments and raise a couple of concerns about those provisions.

Carriers and Carriage Service Providers

An exemption can only be applied for, or an undertaking lodged, by persons who are or expect to be carriers or carriage service providers in relation to services which are carriage services or services which facilitate the supply of carriage services (“eligible services”).  FOXTEL accepts that the new provisions reflect the current provisions dealing with exemptions and access undertakings which can only be lodged by those persons in relation to those services.  

FOXTEL submits, however, that it would be appropriate to expand the operation of those provisions in relation to both ordinary exemptions and undertakings and anticipatory exemptions and special undertakings to allow other parties who have invested in or propose to invest in infrastructure to provide a particular service which may not be an “eligible service” to apply for exemptions and undertakings.  

In the arbitrations to which FOXTEL is a party relating to access to the analogue subscription television broadcast carriage service, the ACCC made interim determinations which had the effect of forcing FOXTEL to make its set-top units available to Telstra in order that Telstra (as the access provider) could provide set-top unit services to the access seekers.  The ACCC used the power in section 152CO(c) of the Act (which provides that the parties to the arbitration of an access dispute include any person if the Commission is of the opinion that the resolution of the access dispute may involve requiring that person to do something) to join FOXTEL to the dispute as a third party and require it to make its set top units available not as an access provider but as a third party.  The ACCC indicated it had the power to do this pursuant to its broad power in section 152CP(2) that the determination may deal “with any matter relating to access by the access seeker to the declared service”.

Whilst FOXTEL does not concede that this is a proper use of the Commission’s powers, it appears to be a gap in the legislation that carriers or carriage service providers may apply for exemptions and lodge undertakings in relation to access to services but other third parties who may similarly be caught under these ancilliary provisions are not so entitled.

FOXTEL will be a carriage service provider in relation to the provision of a digital subscription television service.  It therefore should be open to FOXTEL to make use of the new provisions to seek a pre-declaration exemption on the basis of the Digital Access Undertaking provided by it in its undertaking provided to the ACCC under s87B of the Act.  However, FOXTEL does have some concerns that if it is only exempted from the application of the SAOs in section 152AR (pursuant to new proposed section 152ATA(1)) that it may still be open for FOXTEL to be caught in a determination of the ACCC in another arbitration pursuant to sections 152CO and 152CP, i.e. FOXTEL is exempted from the SAOs but not other obligations which the ACCC may impose on FOXTEL either as an access provider (a carrier or carriage service provider supplying a declared service) or as a third party. 

FOXTEL therefore suggests that if the Committee does not accept FOXTEL’s submission that any service provider should be entitled to apply for an exemption or lodge an undertaking in relation to any obligations which might be imposed under Part XIC, that at least a carrier or carriage service provider should be able to apply for an exemption or lodge an undertaking in relation to services which are ancilliary to carriage services or services which facilitate the supply of carriage services and in respect of which access may be ordered under sections 152CO or 152CP.
Expiry Dates

Both anticipatory individual exemptions and special access undertakings must specify an expiry date.  Whilst there is no limit on this expiry date, FOXTEL is not sure why it is necessary for an expiry date to be mandatory and suggests there may be circumstances in which it is appropriate for an exemption to be open ended.  For example, FOXTEL’s 87B undertaking provides for FOXTEL, after an initial fixed period, to elect to continue the Digital Undertaking Access to the ACCC regarding digital access indefinitely, with the ability to withdraw the undertaking on 12 months’ notice to the ACCC.  FOXTEL would require the Final Order it obtains in relation to that undertaking to similarly continue for so long as FOXTEL continues to supply access in accordance with its Digital Access Undertaking.  The way the legislation is currently drafted does not allow this, as the exemption must have an expiry date.  FOXTEL submits that it would be appropriate for the ACCC to give an exemption that expired not on a particular date but upon the occurrence of a particular event such as FOXTEL ceasing to provide access in accordance with its Digital Access Undertaking.

Similarly, FOXTEL submits that it would be appropriate for a special access undertaking to expire not on a particular date but upon the occurrence of a particular event.  FOXTEL notices in this regard that the Bill allows for the extension of a special access undertaking in particular circumstances.  However, the Commission must still approve the extension of an undertaking, rather than the undertaking automatically continuing if certain events occur.

If the Bill is not amended to allow for exemptions to continue, FOXTEL will be forced to apply for an expiry date that is many years in the future (for example, 50 years or 100 years) which has the same effect as if there was no expiry date at all.  In those circumstances, FOXTEL submits that it would be more appropriate for an expiry date to be optional and for an expiry date, if present, to be able to be expressed as ending on the occurrence of a particular event as well as on a particular date.  

Appeal to the Tribunal

FOXTEL notes that the new time limits imposed on the ACCC and the Tribunal provide that if a decision is not made by the ACCC or the Tribunal within 6 months (and no extension is notified) that the ACCC or Tribunal will be deemed to have made the particular decision applied for.

Whilst FOXTEL agrees that this is appropriate in relation to ACCC decisions, FOXTEL does not agree that it is appropriate in relation to appeals to the Tribunal from decisions of the ACCC.  As the ACCC is the body required to make a decision in accordance with the Act, the ACCC’s decision should be accepted unless it is specifically overturned by a higher body (such as the Tribunal) with reasons.  In FOXTEL’s view, it would be more appropriate for the decision of the ACCC to be deemed to stand if the Tribunal had not made a decision within the 6 month period rather than the order applied for.  

Section 152AL

New proposed section 152AL(7) provides that if a person gives the Commission a special access undertaking, the undertaking is in operation and the person supplies the service or proposed service to itself or other persons, the service is a declared service.  The Explanatory Memorandum indicates that this section effectively deems a service that is the subject of a special access undertaking to be a declared service vis-a-vis the person supplying the service and that the purpose of the amendment is to apply the standard access obligations and associated machinery of Part XIC to the undertaking.  A special access undertaking must also expressly state that the person agrees to be bound by the obligations in s152AR to the extent that the obligations would apply if the service were treated as an active declared service.

It appears that the service is only to be considered a declared service whilst the undertaking is in operation.  If this is the case, FOXTEL believes that it could be made clearer in the Bill by an express provision that a special access undertaking is a declared service only whilst the undertaking is in operation and the person supplies the service and that upon either of those factors ceasing, the service ceases to be a declared service.

Item 107 of the Bill also introduces a new section 152CK(4) which provides that for the purpose of section 152CK (the interaction between Parts IIIA and XIC), if a special access undertaking is in operation that proposed new section 152AL(7) has effect in relation to the undertaking as if section 152AL(7)(c) had not been enacted. Section 152CK essentially provides that whilst a service is a declared service under Part XIC, disputes cannot be notified in relation to it under Part IIIA. The new section 152CK(4) appears to mean that if a person gives the Commission a special access undertaking which is in operation, regardless of whether the service is being supplied, the service is, for the purpose of section 152CK, a declared service and a dispute cannot be notified in relation to it under Part IIIA. This seems to be in-line with the intention of Part XIC which is to govern telecommunications access rather than Part IIIA governing that access.

However, the Explanatory Memorandum states that proposed section 152CK(4) “will ensure that a deemed declaration under proposed section 152AL(7) will not be considered a declared service for the purposes of section 152CK and makes it clear that the reference to a declared service in section 152CK are references to declarations made in the ordinary way under section 152AL.” [Emphasis added] 

This appears to be the opposite of how the legislation reads and the purpose of section 152CK of the Act. FOXTEL suggests that the Senate Committee clarify this issue.

Withdrawal of Access Undertakings

Section 152CBI provides that a person may only withdraw a special access undertaking where the service is not a declared service by informing the Commission at least 12 months before the notice is given that the person proposes to withdraw the undertaking.  

FOXTEL understands from the Explanatory Memorandum that this is to allow the Commission enough time to conduct an inquiry into declaring the service if the Commission believes that it is appropriate to do so.  

FOXTEL suggests that there may be other circumstances in which it is appropriate for the undertaking to be withdrawn without giving notice.  These circumstances could be anticipated and agreed to by the Commission in the original undertaking in the same way that the Commission can agree up-front to circumstances in which the undertaking should be extended under proposed new section 152CBA(9).  For example, one such circumstance may be when the person ceases to supply the service in question to itself. In that circumstance, even if the service was declared, the service provider would not be obliged to supply the service to third parties as the service provider would not be an “access provider” under section 152AR. There would therefore be no need for a notice period to be given to the Commission. Another circumstance may be if the access provider would be made insolvent if it continued to supply access to the service. There may be other similar circumstances that the Commission could consider and approve at the time it accepts the undertaking.

FOXTEL submits that the Senate Committee should consider this further.  

Access arbitrations

In FOXTEL’s experience, the process for arbitrating access disputes currently provided for under the Act is protracted, costly and does not provide participants with a sufficient degree of certainty in relation to likely commercial outcomes.  FOXTEL understands that only 8 final determinations have been made by the ACCC and of these, 3 were made over 18 months after the dispute had been notified to the ACCC.  The ACCC has terminated two disputes and 33 disputes have been withdrawn at the request of the parties.  The two arbitrations that FOXTEL is a participant in (with Television & Radio Broadcasting Services Australia and C7) have been ongoing for almost 3 years and 2 years respectively.

FOXTEL supports the Bill’s efforts to streamline the arbitration process and move away from bilateral arbitrations to industry-wide solutions.  In this regard FOXTEL in particular supports: 

· The ability of the ACCC to defer consideration of an access dispute in order to consider an access undertaking that relates in whole or in part to the matter that is the subject of the access dispute: (proposed new section 152CLA).  FOXTEL cannot envisage a situation where this would not be appropriate and submits that the ACCC should be required to defer consideration of an access dispute.  

· Clarification that a determination made by the ACCC under Division 8 of the Act has no effect to the extent to which it is inconsistent with an access undertaking that is in operation (proposed new section 152CGA).  This clarifies the existing provision under section 152AY.

· Clarification that access undertakings prevail over inconsistent determinations (proposed new section 152CGB).

· The introduction of time limits on the decision-making process of the ACCC for undertakings and exemptions.  However, FOXTEL does have some concerns about the meaningfullness of those time limits given that the ACCC can effectively “stop the clock” by issuing requests for information or by conducting a lengthy public inquiry.  The ACCC also has a unilateral power to keep extending the time for the decision by 3-month periods.

· Limiting the information the Tribunal may have regard to in reviewing decisions of the ACCC to the information, evidence and documents before the ACCC in making the original decision: proposed new section 152CF(4). 

Merits Review

However, FOXTEL does not support the removal of the right to merits review by the Australian Competition Tribunal (the Tribunal) of an ACCC determination.  The Productivity Commission (PC) recommended that the merits review process be retained and commented as follows:

“The Administrative Review Council (1999), as a matter of principle, favours a full merit review process, except in rare circumstances that do not seem to apply to final determinations under Part XIC. At stake is infrastructure worth billions of dollars and the pricing of access services that are the key to the nature of competition in Australian telecommunications.  The matters are complex, basic methodologies have been questioned and continuing debates ensue over key parameters.  There is unquestionably scope for regulatory error.  Were there to be no review process, the care taken by the ACCC to set efficient terms and conditions could be reduced.  Eliminating the scope for an appeal removes the possible divulgence of regulatory error, but it does not remove its consequences for the affected parties.” (p340) 
FOXTEL does not accept the Government’s rationale for removing merits review (that the Tribunal may be subject to the same regulatory error).  Merits review has been retained in relation to other decisions of the ACCC, for example ACCC decisions about exemptions and undertakings.  FOXTEL submits that reform of the Tribunal process and removal of the ability of participants to “game” the process can be achieved by introducing time limits and limits on the information the Tribunal can have regard to (as will be introduced in relation to other Tribunal decisions), rather than the wholesale repeal of this important right of review.  This was the conclusion of the PC (see pp342-3).

A right to appeal to the Federal Court on a point of law is a much more limited right of appeal which is not a substitute for merits review.  Significantly, the Federal Court is precluded from making any orders staying the operation of a final determination until the application for review is finalised (section 152DNB).

Alternatively, FOXTEL submits that any arbitration that is on foot (ie, a dispute has been notified) prior to the commencement of the legislation (or the introduction of the Bill) should be grandfathered in terms of the ability to apply to the Tribunal for merits review of a decision, rather than only determinations made prior to the repeal of the section being grandfathered.  

FOXTEL submits that it is unjust to take away a right of merits review in proceedings that are on foot and have been conducted with an expectation that there will be a right of merits review.  FOXTEL also submits that it is appropriate for such determinations to continue to have a right of review as they relate to current declarations and, unlike new declarations, will not “sunset” after 5 years but will continue until the ACCC determines otherwise, which may be for another 5 years from the date of commencement of the legislation, regardless of how long the declaration has been on foot.

In these circumstances, FOXTEL submits that it is appropriate for determinations in relation to existing declared services to continue to have a right of merits review.  

Other Amendments to Part XIC

Duration of declaration

FOXTEL strongly supports the “sunsetting” of declarations after 5 years.  FOXTEL submits that this is clearly in line with the policy objectives of Part XIC which are to allow for access to bottleneck services and facilities which deliver telecommunications services.  The telecommunications industry is a rapidly changing industry and a particular service may no longer be a bottleneck service 5 years from its original declaration.  FOXTEL submits that it is contrary to the efficient use of and investment in infrastructure for services which are no longer bottleneck services to continue to be declared and subject to regulation under Part XIC if there is no longer any need.  

FOXTEL submits that 5 years is an appropriate time and agrees that if the Commission wishes to extend the declaration of the service for another 5 years it should first hold a public inquiry.  

However, FOXTEL submits that it is also appropriate for existing declarations to expire on a date which is 5 years after the date upon which those services were originally declared, so long as this expiry date is no less than 12 months after the commencement of the legislation.  This would ensure that existing declarations are not artificially extended by the ACCC pursuant to the transitional provisions in clause 15 of the Bill for another 5 years from the date of commencement of the legislation without requiring a public inquiry process.  This would be particularly onerous in relation to a declaration which had almost been in force for 5 years.  FOXTEL submits that deeming those declarations to sunset after 5 years is more in line with the policy of the Act and the Bill and that ensuring that at least 12 months is to run after the commencement of the legislation gives the ACCC enough time to hold a public inquiry pursuant to section 152ALA to determine whether or not the declaration should be extended for a further period after the expiry of the initial 5 years.

FOXTEL also submits that where a final determination is in force and a declaration expires, the determination should also expire, even if that determination has a definite duration.  In this regard, FOXTEL does not understand the purpose of section 152DNC of the Bill nor why it distinguishes between determinations of definite and indefinite duration.  

Date of measuring reasonably anticipated requirements

FOXTEL does not agree that section 152CQ(1)(a) and 152CQ(1)(b) should be amended so that the actual and reasonably anticipated requirements of the access seeker are measured at the date of request rather than the date of notification.  FOXTEL submits that there is no discrepancy between s152AR(4) and s152CQ(1) in this respect as s152AR is dealing with SAOs where a dispute has not been notified (ie the parties reach agreement on the provision of access pursuant to the SAOs) and s152CQ(1) deals with the situation where a dispute has been notified.  

If in both circumstances the relevant date is to be the date of request, this could have serious implications for an access provider participating in a lengthy negotiation and arbitration process as it will be constrained in its ability to use its service for bona fide purposes in the period between the date of request and the date of notification.  

FOXTEL submits that it is appropriate for section 152CQ to retain the date of notification test.

Costs of extending or enhancing the capacity of a facility

Item 20 of the Bill amends section 152CQ(1)(f) so that the ACCC will be prevented from making a determination that would have the effect of requiring a party (other than the access seeker) to bear “an unreasonable amount of the costs” of extending or enhancing the capability of a facility rather than “some or all of the costs”.  The Explanatory Memorandum refers to the PC Report which noted that one interpretation of the current provision is that where an access provider is required to bear any facility costs as a result of the ACCC’s determination, no matter how small, a determination would be set aside. The PC Report noted this interpretation may have some unintended impacts such as the first access seeker bearing the costs of extending or enhancing the capability of a facility which benefits subsequent access seekers.

Unless the extension or enhancement of the facility directly and clearly benefits the access provider, FOXTEL does not believe the access provider should be required to bear any costs of extending or enhancing the facility.  If the enhancement or extension would not have been required but for the access seeker seeking access, the access provider should not be required to bear any of the costs.  It is extremely unclear whether the words “an unreasonable amount of the costs” accept that an access provider should not pay for any costs where the access provider itself does not directly benefit from the extension or enhancement. 

Hindering the fulfilment of SAOs

The new subsection 152EF(1) now prohibits certain persons from engaging in conduct for the purposes of preventing or hindering the fulfilment of an SAO or an obligation imposed by determination.  The previous section has been amended, according to the Explanatory Memorandum, to make it clear that the obligation to comply with the SAOs clearly exists independently of any ACCC determination to address a confusion which has arisen from the operation of section 152AY(2) (implying that if an access seeker had no commercial agreement or undertaking then the carrier would not be bound to comply with the SAOs until the ACCC had made a determination).

The new subsection is intended to make it clear that a carriage service provider must comply with the SAOs prior to an ACCC determination.  However, FOXTEL has a concern about the operation of this provision as, in the absence of an ACCC determination, it may be unclear how the access provider will comply with the SAOs.  Whilst the Explanatory Memorandum indicates that an ACCC determination is capable of imposing obligations other than the SAOs, an ACCC determination will also clarify the way in which an access provider must supply access under the SAOs including price, term and the facilities that are caught where there is a dispute. It may therefore not be possible for an access provider to supply any service pursuant to the SAOs until the ACCC determination.

Amendments to Part XIB

FOXTEL supports the proposed amendments to Part XIB. However, FOXTEL also supports the PC recommendation that competition notices be subject to a right of merits review by the Tribunal which the Bill does not address.

Yours faithfully

	Louise Castle

Partner

Louise.Castle@aar.com.au

Tel 61 2 9230 4609
	Jacqueline Downes

Senior Associate

Jacqueline.Downes@aar.com.au

Tel: 61 2 9230 4850
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