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1
INTRODUCTION

AAPT Limited welcomes the opportunity to provide a submission to the Committee on the implications of the Telecommunications Competition Bill 2002.  

AAPT is Australia’s third largest telecommunications carrier.  The AAPT group offers local, national and international voice, mobile, data and internet products and services to business, corporate, government and residential customers throughout Australia.  AAPT is a wholly-owned subsidiary of Telecom Corporation of New Zealand Limited.

As the Committee would be aware, AAPT has been involved in a number of access arbitrations, undertaking and exemption determinations under the telecommunications access regime in Part XIC of the Trade Practices Act 1974 (“TPA”).  It has also been involved in the implementation of the anti-competitive conduct provisions and record keeping rules by the Australian Competition & Consumer Commission (“ACCC”) under Part XIB of the TPA.

Owing to the short time within which AAPT has had to consider the detailed provisions of the Bill, this submission only covers AAPT’s broad concerns with the proposed legislation.  AAPT would be happy to answers questions that the Committee has in relation to this submission or on the Bill more generally.

2
EXECUTIVE SUMMARY

AAPT endorses the broad aims of the Bill, and specifically welcomes its initiatives in relation to:

· model access terms - the ACCC being required to determine model price and non-price terms and conditions in relation to declared services.  AAPT considers that such regulatory benchmarks should assist commercial negotiations for the supply of declared services and the avoidance of access disputes.  Also, if access arbitrations do arise, the existence of pre-determined model terms should assist to shorten arbitration processes;

· accounting separation - the introduction of accounting separation measures and imputation analysis by the ACCC (under Ministerial direction) in respect of Telstra’s retail and wholesale operations.  AAPT considers it imperative to the enhancement of competition in telecommunications markets for the ACCC and Telstra’s competitors to be able to determine whether Telstra is engaging in price or margin squeezing, cross-subsidisation, anti-competitive bundling, predatory pricing, unlawful discrimination and other anti-competitive practices both in respect of declared services and more generally; and

· removal of merits review - the removal of merits review by the Australian Competition Tribunal (“Tribunal”) of final determinations by the ACCC in respect of access arbitrations under Part XIC.  AAPT considers that this will reduce the delays in decision making and the detrimental impact that they have on competition, together with removing one potential avenue for regulatory gaming.  AAPT considers that this measure will not increase the risk of regulatory error, as it agrees with the Explanatory Memorandum in there being little reason why the Tribunal would not be subject to the same regulatory error as the ACCC and that administrative law and other judicial review mechanisms will remain.

AAPT’s two key concerns with the Bill relate to the interplay between arbitrations and undertakings and the accounting separation measures.

Gaming in relation to the interplay between arbitrations and undertakings

AAPT consider that various provision in the Bill will encourage gaming, delay and the frustration of the broader objectives of the telecommunications access regime by access providers.  

The preference in the Bill’s measures toward undertakings as means of dealing with access issues, rather than negotiation and arbitration between the relevant parties, is likely to bring about undesirable outcomes.  The conferring of a power on the ACCC to defer consideration of an access dispute while it considers an access undertaking which relates to the subject matter of the dispute, the lack of a requirement for the ACCC to consider model access terms when considering undertakings, and the fact that a final determination in relation to an access dispute will have no effect to the extent that it is inconsistent with an access undertaking, all promote the desirability of undertakings over arbitrations.  However, such initiatives are likely to result in gaming and delay.  

AAPT considers that the power permitting the ACCC to defer arbitrations over undertakings should be deleted from the proposed legislation.  Whilst this power is a discretionary one, the Explanatory Memorandum suggests that this power creates a presumption in favour of deferral which will have the effect of merely encouraging access providers to lodge undertakings, regardless of whether they are likely to be acceptable to the ACCC, and enable the access provider to control and delay the access process, rather than the ACCC being able to make an interim or final arbitral decision in respect of an access dispute by which the parties will be bound.  

AAPT considers that the ACCC should also be required to have regard to model terms and conditions not only when arbitrating access disputes, as provided in the Bill, but also when assessing undertakings.  This will guide access providers in formulating appropriate access undertakings and reduce delay with these procedures.  

Finally, AAPT considers that the existence of an arbitration should not preclude an arbitral determination inconsistent with an accepted undertaking.  The current provision may promote unwarranted uniformity in access prices and terms, and lessen the scope and incentives for meaningful negotiation between parties so as to arrive at outcomes tailored to their particular relationship, this being the essence of the negotiate-arbitrate model under Part XIC.

Need to ensure robust accounting separation measures

AAPT considers that it is imperative for the Bill to ensure that robust and effective accounting separation measures are introduced.  

While AAPT agrees that it is not necessary for the TPA to contain detailed provisions relating to the proposed accounting separation measures for Telstra, AAPT is concerned that the Bill does not require the Minister to direct the ACCC to require Telstra to prepare separate accounts for its retail and wholesale operations.  AAPT suggests that a requirement for the Minister to direct the ACCC to prepare separate accounts be written into the legislation together with the time frame within which accounting separation must be implemented.  AAPT considers that it is reasonable to expect that accounting separation could be implemented by 30 August 2003 for the 2002-2003 financial year, rather than the extended framework that is being suggested.  

AAPT is also concerned with the limited scope of the accounting separation measures.  The Explanatory Memorandum notes that Telstra will only publish key financial statements in respect of “core” interconnect services
, rather than the totality of Telstra’s wholesale and retail operations.  AAPT considers that confining the scope of publication of separate accounts will permit Telstra to engage in anti-competitive conduct that is unable to be detected through the accounting separation and imputation initiatives.  AAPT considers that the accounting separation measures should apply in respect of the totality of Telstra’s retail and wholesale operations.  AAPT does not consider that this will place undue administrative burdens on Telstra.  

AAPT is most concerned that the measures contemplated in respect of Telstra producing separate accounts, as outlined in the Explanatory Memorandum, and the proposed amendments to the record keeping rules in the TPA, do nothing to ensure that effective accounting separation will be introduced.  They do not ensure that the framework will be capable of detecting anti-competitive conduct by Telstra, nor do they ensure that the deficiencies with prior record keeping rules in doing so will be overcome.  To remedy this, AAPT considers that the legislation should require the ACCC to consult with interested parties in respect of the appropriate accounting separation framework.  Such consultation should cover:

(a) the most appropriate accounting model (based on a review of approaches in other industries and internationally) including cost standards, allocation principles, appropriate transfer pricing approaches, the provision of relevant non-financial information;

(b) appropriate administrative initiatives such as the requirement for Telstra to produce an intelligible procedures manual;

(c) the frequency with which separate accounts should be produced;

(d) the publication of separated accounts to interested parties;

(e) independent audit and monitoring of separated accounts; and 

(f) measures to ensure that the accounting separation measures are flexible to ensure that their deficiencies can be swiftly rectified and so that evolution of the framework can occur over time in response to regulatory needs.

Other refinements to the Bill

AAPT also suggests the following refinements to the Bill be made:

· the removal of the requirement for the ACCC to have regard to matters specified by the Minister when determining an application for an anticipatory exemption or special access undertaking;

· a requirement that if the ACCC is considering an application for an individual anticipatory exemption that the ACCC also have the power to grant a class anticipatory exemption;

· reversal of the proposal that if the ACCC does not make a decision on an application for an exemption or undertaking within the specified time frame, that the ACCC is taken to have granted that application in accordance with its terms.  The ACCC should be deemed to have not granted the application;

· as noted above, empowering the ACCC to have regard to model terms and conditions in arbitrating disputes about access to core services; and

· the removal of the proposed legislative requirement for the ACCC to consult prior to the issue of competition notices.

3
AIMS OF THE BILL

The broad objectives of the Bill, as stated in the Second Reading Speech, are to further improve the operation of the telecommunications-specific access regime and the anti-competitive conduct rules by:

· enhancing the level of competition and improving the investment climate in the telecommunications sector;

· speeding-up access to “core” telecommunications services;

· facilitating investment in new telecommunications infrastructure;

· providing a more transparent regulatory market, particularly in relation to Telstra’s wholesale and retail operations;

· enhancing accountability and transparency in tackling anti-competitive conduct; and

· providing timely, efficient and transparent outcomes for all involved.

The concerns that AAPT has with the Bill, as outlined in this submission, are aimed at ensuring that the Bill’s provisions do not inadvertently operate in practice to undermine these objectives.

4
INTERPLAY BETWEEN UNDERTAKINGS AND ARBITRATIONS

Introduction

The relationship between the arbitral and undertaking processes in Part XIC of the TPA have often proved a difficult aspect of the telecommunications specific access regime.  It raises central issues related to the incentives of vertically integrated and powerful access providers to delay and frustrate the securing of access on appropriate terms and the opportunity for the processes to be gamed.   In AAPT’s view, the proposed amendments relating to the deferral of access disputes when access undertakings are lodged requires the Committee to give urgent and careful consideration to these issues.

This section of the submission describes the nature of the undertaking assessment and arbitral processes and the inherent tensions between them.  After identifying the generally acknowledged incentives for access providers to adopt strategies aimed at discrimination and delay, it discusses how the proposed amendments will create significant opportunities for access providers to engage in gaming strategies aimed at frustrating the broad legislative objectives of Part XIC.  The submission proposes that the proposed amendments be removed from the Bill and that the ACCC be left to exercise its judgment and discretion, unfettered by a legislative indication of a priority in favour of undertakings.

Undertaking assessments

Division 5 of Part XIC relates to access undertakings and their assessment.  Although there are important differences, it follows the model in Part IIIA of the TPA which was introduced in 1995 following the Hilmer Report on National Competition Policy.

An access provider is permitted to lodge an undertaking as to the terms and conditions upon which it will give access at any time.  There is no compulsion to lodge an undertaking.  The ACCC must accept or reject the undertaking following a public consultation process.  There is no requirement for the ACCC to reach a final decision in relation to the undertaking within any particular period.

There are good reasons for encouraging access undertakings.  Disputes over the terms and conditions of access, while inevitable given the conflict of commercial interests between access providers and access seekers, are undesirable and arbitration can be a costly and burdensome process, particularly for access seekers.  The ability to give access undertakings should reduce the incidence of disputes by assisting the achievement of industry-wide outcomes.

The ACCC’s approach to the assessment and reporting upon access undertakings has been of assistance to the telecommunications industry.  In relation to the undertaking provided by Telstra for PSTN originating and terminating access, the ACCC, while it rejected the undertakings, went further and offered some indication to the industry about the level of interconnection charges it believed to be reasonable.  In that way, it was able to offer helpful indication to the industry as to the approach likely to be taken in arbitrations.  This in turn informed parties in negotiations and potentially in dispute with the likely consequence of reducing the number of access disputes notified.

Arbitrating access disputes

Division 8 of Part XIC establishes a “negotiate/arbitrate” model for the resolution of access disputes.  In the first instance, the regime relies on negotiation between the parties to reach a commercial agreement.  Where agreement cannot be reached, an arbitral process is available to both the access provider and access seeker.  A negotiated outcome is encouraged – not only is it likely to be achieved more quickly, but it is also less interventionist than an arbitrated or otherwise regulated outcome and it will normally be more consistent with a market-oriented solution.

A generally accepted principle of arbitral processes is that they should be conducted comparatively informally and that binding decisions should be made as quickly as possible, subject to the general obligations of procedural fairness and natural justice. Division 8 of Part XIC reflects this general principle. There is a requirement on the ACCC to act:

... as speedily as a proper consideration of the dispute allows, having regard to the need to carefully and quickly enquire into and investigate the dispute and all matters affecting the merits and fair settlement of the dispute.

The ACCC also has a power to give directions and do all such things as are:

Necessary or expedient for the speedy hearing and determination of the access dispute.

By its nature, the arbitration process is adversarial and bilateral.  It is designed to resolve disputes between parties which are unable to agree upon the terms of a commercial relationship.  Accordingly, Division 8 has provisions relating to confidentiality, the identification of the parties to the dispute, limited rights of intervention, jurisdiction which is dependent upon the existence of a genuine dispute and obligations relating to “fair settlement” and “speedy determination”.  Normally, an arbitration will be private and there will be no element of public consultation.  However, as the Committee would be aware, the ACCC was recently given the ability by the amendments to the TPA which came into effect in September 2001, to conduct joint arbitrations hearings
 and use information from one arbitration in another arbitration
 if the ACCC considers it would be likely to result in the resolution of the arbitration/s in a more efficient and timely manner.

Tensions between the undertaking and arbitral processes

Under Part XIC, the ACCC plays both a general regulatory role in assessing the undertakings given by access providers and the role of arbitrator for notified access disputes.  There is a clear potential for the ACCC to be undertaking an assessment of an access undertaking which is directly relevant to arbitrations currently before it.  The ACCC has clearly acknowledged that relationship.  In relation to the PSTN access arbitrations, the ACCC publicly suggested that the decision reached in relation to Telstra’s access undertaking would be “a key input into the prompt assessment”
 of Telstra’s charges.

There is a significant potential difficulty with such a relationship.  The ACCC has itself observed:

... undertakings, while intended to provide more flexibility to access seekers and reduce their exposure to pre-emptory arbitral determinations, have in practice provided access providers with a further ability to delay access to services.  This results from the optional nature of the undertaking, which encourages access providers to submit unreasonable undertakings.  This has the effect of delaying other regulatory processes, including arbitrations which may be conducted in parallel.

The difficulty stems from the optional nature of access undertakings and the requirement for public consultation.  It necessarily takes time.  By contrast, the arbitration process involves the right to have a dispute determined in private and comparatively informally and quickly.

This is an acknowledgment of the potential for undertakings given by access providers to delay arbitrations conducted by the ACCC.  Delays of this nature in fact occurred in the course of the ACCC’s assessment of Telstra’s PSTN undertakings.  There is a clear risk of regulatory gaming by affording access providers a means by which they may be able to cause delays in the arbitration process.

In ordinary commercial arbitrations, there may not be any incentive on either party to delay the process.  One reason for parties submitting to arbitration processes in the first place is because they both desire a relatively quick and informal, yet binding, way of resolving disputes which arise in the course of the relationship.  The situation is, however, different for disputes involving vertically integrated access providers with substantial market power.  Typically, the access provider will wish to achieve, and will have considerable ability in negotiations to in fact achieve, high access price relative to cost.  The price sought in negotiations will typically be higher than that which is expected to emerge from the arbitration process.

In addition, arbitrations focus on issues specific to the parties to the dispute.  This contrasts with the assessment of undertakings which is necessarily industry-wide.

The fear for access providers is that the arbitration will dilute its ability to extract monopoly rents.

In these circumstances, there is a strong incentive to achieve delay and the relationship between the undertakings and arbitral processes in Part XIC provides an opportunity for additional delay to be achieved.

In AAPT’s view, the power in the ACCC to make interim determinations, which was introduced in the 1999 amendments to the TPA, provides an important means by which the ACCC balances and manages the potential for this type of gaming conduct.

Proposed amendments

Proposed sub-section 152CLA(2) confers on the ACCC a power to “defer consideration of the access dispute” while the ACCC considers an access undertaking which relates in whole or in part to the matter the subject of the dispute.  The ACCC in exercising this power is obliged to have regard to:

(a)
the fact that the access undertaking will, if accepted, apply generally to access seekers whereas a determination relating to the access dispute will only apply to the parties to the determination; and

(b)
any guidelines in force ...; and

(c)
such other matters as the [ACCC] considers relevant.

There is a provision for the ACCC to formulate written guidelines for the purposes of exercising its power.

The proposed provisions do not mandate or require deferral in circumstances where a relevant access undertaking has been provided.  In practice, however, they must increase the prospect of a deferral:

(a)
the terms of the Explanatory Memorandum itself are likely to create a presumption in favour of deferral.  The Explanatory Memorandum states:

The criteria in paragraph 152CLA(4)(a) recognise that the ACCC should generally give priority to the consideration of undertakings in preference to arbitrations.
;
(b)
it can be expected that the access seekers will face a burden of establishing a sufficiently good reason in favour of proceeding with the arbitration as to outweigh this factor, which by its nature will apply to every situation in which the power arises; and

(c)
the factors to which the ACCC must have regard do not expressly include any matter supportive of proceeding with the arbitration, such as its obligation to resolve disputes in a timely way.  Instead, there is the general direction to the ACCC to have regard to “any other matters that [it] considers relevant”.  The Explanatory Memorandum observes that this factor:

... recognise[s] that there may be circumstances where it is appropriate for the ACCC to complete arbitration of an access dispute.

The Explanatory Memorandum suggests that this general factor is sufficient. In AAPT’s view, it is insufficient – the scheme of the provisions is clearly unbalanced in favour of the party seeking deferral.

In this way, the proposed provisions extend the opportunity for access providers to achieve delays in arbitrations by exploiting the undertaking process.  The problem is compounded when regard is had to the fact that:

· the ACCC will not be obliged to have regard to model terms and conditions of access when considering access undertakings but will be required by new section 152AQB(9) to have regard to them if arbitrating an access dispute
; and

· a final determination in relation to an access dispute will have no effect to the extent that it is inconsistent with an access undertaking that is in operation.

Incentives for access providers

The problem is most clearly seen from the prospective of a vertically integrated access provider with market power.  Under Part XIC, the are three alternative bases upon which the terms and conditions of access will be established:

A
as commercially agreed between the parties;

B
by the provisions of an access undertaking which has been accepted by the ACCC; or

C
by arbitral determination by the ACCC under Division 8.

The access provider, by reason of its market power and the optional nature of undertakings, has almost complete discretion in respect of alternatives A and B.  Alternative C is the only course which will compel the access provider to provide access on terms to which it has not agreed.  As an arbitrated outcome is likely to involve a lower access price than that proposed by the access provider under either course A or B, it will be unattractive.

The significance of the proposed amendments is that an access provider can have confidence that the fact of lodging an undertaking with the ACCC, however reasonable or unreasonable its terms, will compel the ACCC to undertake a necessarily lengthy public consultation process and be likely to result in the deferral of any arbitration, including arbitrations which are comparatively advanced.  Given the benefits of delay, an access provider has every incentive to draw out both the negotiation and arbitration processes
 and utilise the undertaking process and appeal mechanisms under it to exacerbate such delays.  The information asymmetries alone give considerable scope for delay in those processes.  If the arbitration of a notified access dispute becomes advanced and the access provider anticipates that a determination (interim or final) is about to be made, it can lodge an undertaking, and in all likelihood, avoid or significantly delay the arbitral determination.

Delay has been endemic in the operation of the Part XIC, as the Explanatory Memorandum has noted in respect of the Telstra/AAPT PSTN arbitration.
  It is clearly inconsistent with the objectives of Part XIC and in particular the objective of promoting competition.
The proposed amendments give the access provider a powerful means by which additional, and significant, delay can be achieved.

Summary and conclusions regarding undertakings and arbitrations

The incentive for vertically integrated access providers with market power to delay access are well recognised. The relationship between the undertaking and arbitration processes in Part XIC necessarily gives rise to an opportunity for the access provider to game the process.  If both undertaking and arbitration processes are to be maintained in Part XIC, there is an important balance which must be kept if Part XIC’s objectives are not to be jeopardised.

The Committee needs to consider the effect of these provisions on the incentives and behaviour of access providers.  If, as this submission argues, the prospect of the lodgement of an access undertaking deferring arbitrations is improved by the proposed amendments, the problems created by the relationship between the processes for undertakings and arbitrations will be exacerbated.

The proposed amendments tip the balance in favour of the access provider.  As a result, the risk of regulatory gaming is unacceptably high.  AAPT therefore strongly urges the Committee to recommend their removal from the Bill.

The same reasoning supports the Committee questioning the proposed provision providing for access undertakings to prevail over inconsistent arbitral determinations.
 A similar effect may be achieved by existing provisions in Part XIC.
  The principle difficulty with this approach is that it risks seeking the commercial considerations specifically applying to the access provider and access seeker in their dispute being disregarded in favour of industry – wide considerations.  The affect on the access provider is to provide an increased incentive and opportunity to game the process.  In AAPT’s view, the above proposed provisions in the Bill should be removed and the existing provisions which appear to have the same effect should be repealed or suitably modified. 

5
ACCOUNTING SEPARATION

This is a vitally important subject for competition in the telecommunications industry. This section of the submission first identifies the appropriate objectives of accounting separation and then makes certain proposals for the Committee's consideration. 

Senator Alston summarised the objective of accounting separation as follows:

Publication of accounting separation information will address competition concerns arising from the level of vertical integration between Telstra’s wholesale and retail services and will also improve the quality of information available to the market, without interfering in Telstra’s internal operations or reducing bona fide economies of scale and scope.

A similar point was made in the Second Reading Speech to the Bill:

The broad objective of accounting separation is to provide transparency to the ACCC, competitors that access the Telstra network and the market generally. Accounting separation will assist in identifying whether Telstra is discriminating between itself and its competitors in relation to price or non-price terms and conditions of supply.  

The underlying problem is the incentive for a vertically integrated operator with market power to engage in anti-competitive price squeezes by discriminating between external parties and its own retail business.  The ACCC has long recognised this as a fundamental problem and that the identification of a proper internal transfer price can assist with the detection of anti-competitive discriminatory pricing:

… Comparing the internal transfer price and the access price can be useful in detecting whether the access price may discriminate in a way to reduce efficient competition in dependent markets. … There may be incentives for an access provider to provide preferential pricing to its own vertically integrated operations which may have the effect of reducing such efficient competition. Determining the extent to which any difference between the internal transfer price and an access price is not explained by differences in the economic cost of supplying the service can be a useful step in determining whether the access price discriminates to reduce competition in dependent markets.

To be useful, therefore, accounting separation must relate to the wholesale and retail businesses of Telstra and must permit the identification of an internal transfer price which can sensibly be compared with the access charges levied upon other parties. These underlying objectives have been reflected in several contexts overseas.
 

Despite the utility and wide acceptance of the concept of accounting separation of this kind, Telstra has only paid lip service to it.

Against this background, AAPT welcomes legislative initiatives aimed at achieving accounting separation.  The mechanism proposed in the Bill is a power for the Minister to direct the ACCC in the exercise of its record-keeping rule functions.  A number of objectives of the Government’s proposed accounting separation framework are set out in the Explanatory Memorandum.

In AAPT’s view it is necessary for the proposed legislation to go further than providing for the power to make a Ministerial direction of this nature.  It should also:

(a) contain a requirement for the Minister to direct the ACCC to prepare separate accounts be written into the legislation together with the time frame within which accounting separation must be implemented;

(b) explicitly identify the purpose or objective of the development of an accounting separation framework.  In AAPT’s view, this is likely to be of assistance in avoiding the deficiencies which have been experienced in the two previous accounting frameworks used in Australia to detect anti-competitive practices – namely, the COA/CAM and the RAF;

(c) require that the accounting separation measures should be in respect of the totality of Telstra’s retail and wholesale operations; and

(d) require public consultation by the ACCC.  While the objectives of accounting separation can be simply stated, implementation according to its proper purpose is complex.  In AAPT's view, the issues listed above in the executive summary would at a minimum need to be canvassed.

In AAPT’s submission, it is not feasible for the ACCC to properly reflect the underlying objectives of accounting separation in a set of rules without industry consultation about these issues, particularly as industry players will be the ones scrutinising the accounting separation data generated by the framework to ensure that anti-competitive conduct is not being engaged in.    

6 ANTICIPATORY EXEMPTIONS AND SPECIAL UNDERTAKINGS AND TIME LIMITS FOR ALL EXEMPTIONS AND UNDERTAKINGS

Anticipatory exemptions

The proposals in the Bill relating to anticipatory exemptions under Part XIC are designed  to allow the ACCC to determine class and individual exemptions in relation to particulars proposed services even if those services are not in existence at the time that the exemption is sought.  According to the Explanatory Memorandum:

The purpose of the proposed amendments is to provide certainty for potential investors in telecommunications infrastructure and services in relation to access to that infrastructure or service in the future…

Proposed section 152ASA provides for Ministerial involvement in the process by permitting the Minister to specify matters to which the ACCC must have regard in making a determination of an anticipatory exemption.
  This is in contrast to the existing provisions relating to the exemptions from standard access obligations which do not provide for Ministerial involvement.
  

There is no apparent justification for providing for such Ministerial involvement.   In AAPT’s view, it creates the unnecessary risk of politicising the process of determining exemptions and unnecessarily involving an additional party in the decision making process.  Such Ministerial involvement is not provided for under the existing provisions relating to exemptions, and nor, was such involvement recommended by the Productivity Commission in its review of telecommunications regulation in relation to measures designed to enhance new investment.
  AAPT suggests the removal of that aspect of the proposed provisions.

AAPT also suggests that if an individual anticipatory exemption is applied for, the ACCC should also have the power to grant a class anticipatory exemption.  This will make it clear that the ACCC is able to make a blanket exemption to cover a particular service, rather than an exemption only covering a service provided by a particular infrastructure provider, should the ACCC consider this to be in the long-term interests of end-users.   

Special undertakings

The Bill also proposes to modify the definition of “undertakings”  to create two types, namely “ordinary access undertakings” and “special access undertakings”.
  Ordinary access undertakings can be given in relation to services that are already declared.
  Special access undertakings will cover proposed services and services which may exist to some extent but are not yet declared and may be given by a person who is, or expects to be, a carrier or carriage service provider.  One a special access undertaking comes into operation it will operate as though the service supplied by the person giving it is an active declared service.

As for anticipatory exemptions, when determining whether a special access undertaking is reasonable, the ACCC will be required to have regard to any matters specified by the Minister.
   For the reasons outlined above in relation to the removal of Ministerial involvement from the proposed provisions.

Time limits for ACCC and Tribunal exemptions and undertaking decisions

The Bill contains various provisions to the effect that, if the ACCC does not make a decision within six months of an application for any type of exemption or undertaking, or variation to an undertaking, then the ACCC will be taken to have made an order in accordance with the terms of the application.  Similar provisions apply in relation to review by the Tribunal of ACCC decisions.  There is provision for the ACCC or Tribunal to “stop the clock” and extend the relevant time within which they must make a decision by not more than three months.

In AAPT’s view, this position should be reversed for all cases where such a time limit is placed on the ACCC or Tribunal.  The application should be taken to have been rejected if the ACCC or Tribunal fails to make a decision within the appropriate time frame.  AAPT considers that the proposed amendments are unusual.  For example, the time limits in the national access regime in Part IIIA provide that if the designated Minister fails to publish a decision not to declare a service at the end of a 60-day period, the Minister is taken not to have declared the service. 
  Also, the presumption should be in favour of continuing the applicability of the standard access obligations, until a case for their non-application is proved.  The onus should remain squarely on the applicant to prove that an exemption or undertaking is warranted.  

If allowed to stand, these amendments contain the risk that services may be inappropriately exempted from the access regime, which may result in an access seeker unable to provide a wholesale service to their retail customers.  This is likely to result in long term damage to resellers’ reputations and their ability to effectively compete against access providers and others.  The amendments could also mean that services are provided on terms which are not in the long-term interests of end-users, and thus at odds with the objectives of the telecommunications access regime.  

The danger of a service not being exempted or an undertaking not being accepted, by comparison, is not as great.  It may be open to the ACCC or Tribunal stop the clock until it is in a position to make a decision.  Alternatively, an access provider could re-lodge its application and, with the benefit of the previous application, obtain any warranted exemption or undertaking with limited delay.   

7
MODEL TERMS FOR ACCESS TO CORE SERVICES

Proposed section 152AQB will require the ACCC to make a written determination of model terms and conditions relating to each core service.  The core services are identified in the legislation as PSTN originating and terminating access services, the unconditioned local loop service and the local carriage service.  They can be added to by regulation.

The model terms and conditions will not bind parties in their negotiations; nor will they bind the Commission in its regulatory roles.  The ACCC will, however, be required to have regard to the model terms and conditions in exercising its arbitral role.
  There is no similar requirement in respect of the ACCC’s assessment of access undertakings.

In this way, it is intended that the model terms and conditions will provide valuable industry guidance. As the Explanatory Memorandum notes:

While these model terms and conditions will not be binding, they will provide clear guidance about the regulator’s views as to what fair terms and conditions for access would be, including price.  The model terms and conditions would be based on an assessment of the current market conditions and would be in a form that could be easily incorporated into an access undertaking.  If a dispute about terms and conditions then arose between parties, any subsequent ACCC arbitration decision (determination) would be expected to reflect the model terms and conditions.

AAPT supports this proposal.  Regulatory guidance of this nature assists with commercial negotiations and the avoidance of access disputes.  It should also have the effect of shortening the arbitration processes.

In AAPT’s view, there is merit in permitting (but not obliging) the ACCC to make a determination of model terms and conditions for declared services other than those identified as core services.  Such a power would assist with the objectives of developing model terms and conditions.  The Explanatory Memorandum identifies that objective in these terms:

The aim of releasing model terms and conditions is to assist parties to reach commercial agreement on terms and conditions for access, or to submit access undertakings, thus providing more timely access for access seekers …. This is in line with the underlying philosophy of the telecommunications access regime in Part XIC that is focussed on the terms and conditions of access being established through commercial agreement or being set out in access undertakings.

This applies equally to declared services other than those identified as core services. There should not, however, be an obligation on the ACCC to make such determinations.  Given the public consultation necessarily involved in the development of model terms and conditions
, it may impose an intolerable burden on the ACCC’s limited resources, particularly in view of the obligation on the ACCC to take all reasonable steps to issue determinations within six months.
  AAPT envisages that, if the circumstances justify it, the ACCC could consider the desirability of such a determination for non-core services, either on the application of a party or of its own volition
.

As noted above, the ACCC is required to have regard to model terms and conditions in arbitrating disputes about access to core services
.  There is no similar obligation in respect of the assessment of access undertakings.  This inconsistency of treatment is not explained in the Explanatory Memorandum.  In AAPT’s view, there is no reason in principle for this difference of approach.  The policy objectives which underlie the requirement to determine model terms and conditions and for them to be had regard to in ACCC arbitrations apply equally to the assessment of undertakings.

Furthermore, such an inconsistency of treatment between the relevance of the model terms and conditions in arbitration processes on the one hand and undertaking assessment processes on the other risks creating even greater incentives for strategic gaming of the processes of the type identified above.  It would also tend to have the effect of lengthening the process of assessing undertakings.

8
COMPETITION NOTICES AND ADVISORY NOTICES

There are proposed sub-sections
 which will explicitly require the ACCC to consult prior to issuing competition notices.
It appears that this explicit requirement is not intended to add to the ACCC’s existing practice or the impact of the administrative law requirements associated with procedural fairness.  The Explanatory Memorandum states:
… the proposed amendment will make explicit the obligation to consult with the recipient of a Part A Competition Notice that was previously reflected in ACCC practice and the ACCC’s administrative law obligation to accord procedural fairness to the recipient of a Part A Competition Notice.  It is not intended that the proposed amendment will increase or decrease those existing obligations.

In this way, the proposed amendments are strictly unnecessary.  The Explanatory Memorandum does not identify any particular benefit or advantage which is to be achieved from making these existing obligations explicit.

More importantly, in AAPT’s view, there is a practical consequence of elevating administrative practices of this nature to the necessarily prescriptive form of legislation.  As noted above, there is a strong incentive for regulatory gaming in this industry.  It has been a perennial problem.  Explicit legislative obligations on the regulator simply provide more opportunities for the potential recipients of competition notices to game the process – there is the added potential for legal challenge as well as the delays inherent in the consultation and associated submission processes themselves.

The ACCC must invite a submission in relation to the warning notice it provides.
 Under the legislation, that warning notice need only be in summary form.
   As the Explanatory Memorandum notes:

It is not intended that the notice will need to contain full particulars of the instance or kind of anti-competitive conduct that is proposed to be specified in the notice, although this may be appropriate in some circumstances.  The notice will be required to contain the substance of the anti-competitive conduct that will be specified in a notice.

In these circumstances, it is open to the recipient of a warning notice to argue that it provides insufficient detail or particulars for it to be properly understood or for the recipient to be able to appropriately modify its conduct.

Generally, the proposed provisions jeopardise the ability of the ACCC to act in a timely way.  This is in a context where the ACCC’s practice is to work towards a six month timetable for considering the issue of competition notices.

There is also a proposed amendment regarding advisory notices.
  AAPT supports the expanded power in respect of advisory notices.  It enhances the ACCC’s ability to enforce the competition rule in Part XIB with less impact on its resources and it encourages compliance.
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