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Australian Senate

Environment, Communications, Information Technology and the Arts

Legislation Committee

Dear Mr Secretary,

On behalf of Kevin Russell, Chief Executive, Hutchison Telecommunications (Australia) Limited, thank you for the invitation to contribute to the Environment, Communications, Information Technology and the Arts (‘the Committee’) inquiry in relation to the Telecommunications Competition Bill 2002 (‘the Bill’).

Hutchison regards the Bill as a positive step towards effective competition in telecommunications.  Hutchison recognises the Bill addresses a number of issues of concern in the industry, as identified by a number of operators.  

The Bill is primarily focussed on issues relevant to access seekers and resellers.  It offers little reform in support of the Government’s stated policy priority to promote facilities-based competition.  Telstra implementation of the accounting separation elements of the Bill will take considerable time – possibly as long as 1-2 years.

The Bill provides no added power or capability to the ACCC and no new controls on a dominant operator.  In isolation, it is unlikely to have a significant effect on the status quo of Telstra dominance.  The opportunity for measurable improvement lies in the Disallowable Instrument. 

Hutchison’s primary concern with the status quo is that it represents a threat to the successful introduction of new or innovative facilities-based products and services.  The telecommunications industry worldwide is struggling to find capital investment to support the introduction of new facilities-based services.  In Australia and overseas, Telstra boasts of the significant competitive advantage it enjoys as a function of its unique vertical and horizontal integration.  When Telstra uses its market power to build its own strength at the expense of competitors or potential competitors, it is acting anti-competitively and it is casting a shadow over new and innovative service offerings.  It is diminishing competition and undermining the long-run benefits to consumers and the economy.

Competition legislation arms the ACCC to fight such behaviour.  The Trade Practices Amendment (Telecommunications) Bill 1996 gave the ACCC power to regulate Telstra charges (under part 6 of the Telstra Corporation Act 1991) and to examine carrier records to detect anti-competitive conduct.  However, the ACCC does not appear to have used this power.
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The ACCC must be able and encouraged to vigorously address anti-competitive activities, particularly the use of market power by a dominant operator to stifle the development of a competitive offer.  To achieve this, the Disallowable Instrument will need to address specific areas.  The only guidance available to interpret the Government’s intention in this area is the Explanatory Memorandum to the Bill.

The Explanatory memorandum appears to allow increased scrutiny of Telstra pricing practices.  However, the Bill does not indicate any threshold criteria for defining anti-competitive conduct in the areas identified by the ACCC and regulators overseas as posing a significant risk:  bundling and price-squeeze practices.   The Bill also identifies only core services for price imputation analysis, excepting mobile, internet and other services which in future may be offered in product bundles.

To achieve meaningful pro-competitive outcomes, the Instrument must facilitate:

· Pricing and cost transparency in Telstra wholesale and retail services, with  implementation of accounting separation by July 2003

· Demonstrably fair pricing of bundled services.   

· Clear direction to the ACCC to proactively investigate potentially anti-competitive conduct.

A submission is attached to provide further information on the issues raised above.  Hutchison is willing to provide further assistance to the Committee and to appear before it.

Yours sincerely,

Steve Wright

Director, Stakeholder Relations 


