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4 November 2002

The Secretary The Environment, Communications, information Technology and the Arts Legislation Committee Australian Senate Padiament House CANBERRA ACT 2600


i

Facsimile: 02 6277 5818

i

Dear Mr Secretary,

We wish to respond to a statement that was made by Mr Lyons (DCITA) at the Telecommunications Competition Bill Senate Committee hearing on Tues, 22 October 2002.

Mr Lyons response was to the question from Senator Lundy (reference ECITA 46):

I'

"How many provisions of the bill are designed to relate to the environment that has emerged around negotiations of the Foxtel‑Optus deal?"

Part of Mr Lyons response requires clarification with respect to Hutchison's position. The

relevant part of his response was:
~I

"Secondly, it would apply to things We 3G network and Hutchison appearance before you. I understand that they would see that as an opportunity to submit an undertaking or to seek an exemption with regard to a major investment in infrastructure."

Hutchison does not see that the "safe harbour" provisions necessarily offer any opportunities and unlike others in the industry, Hutchison has already made a major commitment to the development of 3G in Australia without any guarantees of immunity. We wish to make it clear that Hutchison did not request this provision.
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After the Minister's announcement Hutchison made it views known with respect to the `safe harbour' provisions, We noted in a letter to the Department that:

'the ACCC process to grant an exemption or accept an undertaking should be based

on the current principles for determining whether a service should be declared under Part XIC. The process for the ACCC to accept an undertaking should be based on the current provisions where the ACCC can only accept an undertaking If it is 'reasonable', according to the list of criteria set our in 952AH. !f incumbent carriers require special consideration for their investments if is appropriate that any such exemption be properly examined and be in the interest of the public.'

We are concerned that the Department appears to be reinforcing the justification of the "safe harbour" provision based on Hutchison's requirements. We would contend that the provision . is primarily for the benefit of the incumbent carrier not Hutchison's committed 3G investment.

Yours sincerely,

Brian Currie

Regulatory Affairs Manager
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