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ATTACHMENT
PRIMUS TELECOM 

SUBMISSION TO

THE SENATE ENVIRONMENT, COMMUNICATIONS, INFORMATION TECHNOLOGY AND THE ARTS COMMITTEE

INQUIRY INTO THE 

TELECOMMUNICATIONS COMPETITION BILL 2002 (“the Bill”)

1) OBJECTS OF THE BILL

The success of the Bill will depend on whether the long-term interests of end users (“LTIE”) are advanced.  In the Bill’s second reading speech, The Honourable Member for Gipsland, Mr McGauran states that:

“The objectives of the Bill are to:

a) Speed-up access to ‘core’ telecommunications services;

b) Facilitate investment in new telecommunications infrastructure;

c) Provide a more transparent regulatory market, particularly in relation to Telstra’s wholesale and retail operations; and

d) Enhance accountability and transparency in tackling anticompetitive conduct.”

There are no objects stated in the Bill itself. The Explanatory Memorandum provides that “(T)he measures contained in the Bill aim to increase the level of competition and investment in the telecommunications market to the benefit of consumers and businesses by:

(a) facilitating timely access to basic telecommunications services:…

(b) facilitating investment in new telecommunications infrastructure:…..

(c) encouraging a more transparent regulatory market:….

(d) Enhancing accountability and transparency of decision making under Part XIB (of the Trade Practices Act 1974 (“TPA”)):…. 

(e) Making a number of other changes to the telecommunications regime:…”

The current objects of, in essence, Telecommunications regulation (but more specifically the Telecommunications Act 1997) are contained in section 3 of the Telecommunications Act 1997.  Section 3 states that the main objects of the act, combined with parts XIB and XIC of the TPA, are:

(a) the promotion of the long term interests of end users (“LTIE”); and

(b) the efficiency and international competitiveness of the Australian telecommunications industry.

Section 2 of the TPA contains the object of the TPA, being “to enhance the welfare of Australians through the promotion of competition and fair trading….”
.

The objects of Part XIC (telecommunications access regime) are contained in section 152AB, and are a reiteration of the LTIE test.  Section 152AB provides some further detail on how the LTIE may be achieved.

 There are no objects contained in Part XIB (The Telecommunications Industry: Anti –competitive conduct and record-keeping rules).  

Amendment

The objective of the Bill should be included in the Bill as an amendment to Part XIB of the TPA, to include an objects section in that part which provides:

· The object is to promote the LTIE;

· For the purposes of part XIB, in determining whether the LTIE is promoted regard must be had to the objective of 

· preventing anti-competitive conduct (anti-competitive conduct is defined in section 151AJ); and

· preventing discriminatory behaviour in relation to the provision of access to declared services.  Discriminatory behaviour would be defined to include a breach of the standard access obligations contained in part XIC, section 152AR, as amended by the Bill.

Alternatively: (the following is clearly the second preferred amendment)

The objects specified above should be included in the Bill as guidance for:

· the contents of model terms and conditions; and

· the contents for any ministerial direction made in respect of record keeping rules; and

· the assessment of any undertakings or exemptions from the standard access obligations.

Such may be effected by:

· including these objects in the proposed section 152AQB as matters to which the ACCC must have regard when making a determination or declaration under part XIC and when the ACCC is required to arbitrate in an access dispute under Division 8; and

· including these objects in the proposed section 151BUAA as matters to which the Minister must have regard when giving written directions; and

· including these objects in Divisions 3 and 5 of part XIC of the TPA as matters to which the ACCC or the ACT must have regard when assessing an access undertaking or an exemption from the standard access obligations.

2) FACILITATING MORE TIMELY ACCESS TO BASIC TELECOMMUNICATIONS SERVICES

Core Services

Item 2 of Schedule 2 of the Bill inserts section 152AQB into part XIC of the TPA.  The proposed section requires the ACCC to issue model terms in relation to “core” services.  Those core services are listed, with the ability of the list to be extended by including additional services in the regulations (proposed subsection 152AQB(e)) (the regulation making power is contained in section 172).

Amendment
The ACCC could be given the power to determine what is a “core” service by:

· Amending section 152AQB to provide that the ACCC may specify a “core” service in a manner similar to the method for a service to be declared (section 152AL(3) – Declaration made after public inquiry.

Model Terms and Conditions - Sunset

Model terms are essential to limiting gaming behaviour in access arbitrations.  They are also essential to (partially) address the negotiation imbalance between access provider and access seeker.

The proposed subsection 152AQB(8) provides that model terms cease to be in effect 5 years after they come into effect.  (A similar sunset provision is proposed for declared services in Item 10 of Schedule 2 to the Bill, being the insertion of the proposed section 152ALA).

The proposed amendments remove the investment certainty access seekers currently have.  The amendments would put access seekers in a similar position to that which access providers currently face with respect to competition notices under part XIB of the TPA, which Part 15 of Schedule 2 of the Bill addresses.
Primus considers that neither model terms nor declarations should not be revoked without a public inquiry to determine whether the conditions that prevailed when the model terms or declaration were made have changed.  

Automatic sun-setting of a determination made in relation to model terms and conditions would, in effect, leave a “core” service with no obligations above those applicable to declared services.

Amendment
Amend the proposed sections 152AQA and 152ALA to provide that there will be a review of the determination or declaration (as relevant) within 5 years of the determination or declaration being made.  Such review should be the subject of a public inquiry, similar to that provided for in section 152AL(3) regarding the declaring of a service.
Model Terms and Conditions – Price
It is not clear whether the ACCC can specify price as well as non-price model terms and conditions.  If price terms are not attached to the non-price terms there is a substantial opportunity for the access provider to “load” a service with ancillary charges, therefore defeating the purpose of sections 151AQA (pricing principles), Ministerial pricing determinations and Part 1 of Schedule 2 to the Bill.  

The existing section 152CM (notification of access disputes) makes specific reference to the price of access.  Price is an example of one of the things that is properly the subject of an access dispute (152CM(5)).  Without a specific reference to price terms being included in Model terms and conditions, it is arguable that model terms and conditions cannot include price terms.

Amendment
Amend the proposed section 151AQB such that it is clear that model terms and conditions must contain:

· Express reference to how the pricing principles and/or a Ministerial pricing determination are to be applied to the service; and

· If no pricing principles or Ministerial pricing determinations apply, a complete statement on the charges applicable to the service, or direction on the charges that are to apply and how they are to be calculated.

Reasonableness of Model Terms and Conditions

Section 152AH of the TPA provides that, when determining the reasonableness of terms and conditions of access, regard must be had to factors such as the LTIE, the carriers legitimate business interests, the interests of persons who have rights to use the declared services concerned, etc.  

When assessing an access undertaking which is offered on terms not set out in the approved TAF telecommunications access code (which reference will be replaced by a reference to an ACCC telecommunications access code) the ACCC is required to have regard to, amongst other things, the reasonableness of the terms and conditions specified in the undertaking (section 152BV(d)).  Additionally, the terms of section 152AH are repeated in section 152CR as Matters the ACCC must take into account when making a final determination in an access dispute.

The proposed section 152AQB does not make any reference to reasonableness and therefore excludes the operation of section 152AH in relation to model terms and conditions.  This is likely to be an unintended consequence of the Bill.

Amendment

Amend the proposed section 152AQB to include an obligation on the ACCC to, when making a determination about model terms and conditions, have regard to the reasonableness of those terms and conditions.
Deferring consideration of an access dispute to consider an undertaking
Item 108 of Schedule 2 of the Bill provides for amendments to section 152CLA, such that the ACCC may defer consideration of an access dispute whilst it considers an access undertaking.  The proposed section 152CLA(3) provides that this power to defer an access dispute “has effect despite anything in this Division (8) (other than subsection (4)).”

This clause provides for a new category of regulatory gaming.  It allows an access provider to extend the determination of an access dispute for:

· 6 months whilst the ACCC considers the undertaking (or more if the time for consideration of the proposed undertaking process is extended by consecutive periods of 3 months in accordance with the proposed subsections 152BU(7) – Item 85 of Schedule 2 (ordinary access undertakings) or 152BY(9) – Item 90 of Schedule 2 (special access undertakings); and

· a further 6 months whilst the ACT considers the undertaking (or more if the time for consideration of the proposed undertaking process is extended by consecutive periods of 3 months in accordance with the proposed subsection152CF(6) – Item 102 of Schedule 2.

Section 152CLA currently provides the ACCC must have regard to the “desirability of access disputes being resolved in a timely manner”.  The proposed subsection 152CLA(3) overrides the current terms of 152CLA, meaning that the ACCC need not have regard to the desirability of resolving disputes in a timely manner when delaying the arbitration of a dispute to consider a proposed undertaking. 

Amendment

The proposed section 152CLA(3) should be amended such that it is clearly subject to the existing section 152CLA (which will become section 152CLA(1)).  Further, new subsections should be inserted into section 152CLA to provide:

· that the consideration of an access arbitration must not be postponed by more than the minimum of;

·  6 months; or 

· the period between the date of the undertaking being lodged with the ACCC and the time the ACCC expects to make a decision on the arbitration (to ensure that an undertaking is not provided to thwart an imminent decision of the ACCC in relation to the arbitration)

without the consent of the parties to the arbitration; and

· the access provider should be given the opportunity to submit only one access undertaking during the course of the access arbitration; and

· information collected by the ACCC in the arbitration proceedings may be used by the ACCC and/or the ACT to assess the undertaking; and

· information collected by the ACCC and/or the ACT  in the assessment of the undertaking may, if the undertaking is rejected, be used by the ACCC in the arbitration proceedings and must be disclosed (subject to the criteria for disclosure contained in section 151BUA) to the parties to the arbitration proceedings.

3) FACILITATING A MORE TRANSPARENT REGULATORY MARKET

Accounting Separation

Part 16 of Schedule 2 to the Bill purports to implement accounting separation of Telstra’s wholesale and retail arms.  The aim of Part 16, as stated in the Explanatory Memorandum, is “to address competition concerns arising from the level of vertical integration of Telstra’s wholesale and retail services and improve the provision of costing and price information to access seekers and the public.”
  

The Bill as drafted provides that the Minister may give written directions to the ACCC in relation to its powers to make record keeping rules (section 151BU) and to disclose the records collected pursuant to a ministerial direction (new sections 151BUDA, 151BUDB and 151BUDC) (Item 124 of Schedule 2 to the Bill, Inserting section 151BUAA).

Further, despite assertions in the Explanatory memorandum that “Telstra’s competitors will have access to transparent price and non-price information in relation to the core services that are subject to Telstra’s monopoly control”
, accounting separation as it is contemplated by part 16 of Schedule 2 to the Bill, is not dependent of the new definition of “core” service contained in Item 2 of Schedule 2 of the Bill (section 152AQB).  

Weaknesses in Part 16

There are four fundamental weaknesses in the Bill as it is drafted:

· The Bill gives no direction on how the Minister will or should exercise his power;  

· The proposed section 151BUAA(1) gives the Minister complete directional control over the ACCC’s exercise of its powers to make record keeping rules, and therefore could be used by the Minister to direct the ACCC to make a restricted record keeping rule, or no rules at all, rather than an expanded rule;

· although the Explanatory Memorandum contains some direction regarding the types of records that the Minister intends to direct Telstra to retain and disclose, the Bill itself is silent on this issue; and

· the Explanatory Memorandum refers only to a Wholesale/ Retail accounting separation, not to natural monopoly (or “bottleneck”) network elements, and neither the Bill or the Explanatory Memorandum seek to identify which network elements or services will be subject to accounting separation.

Amendments

These weaknesses could be addressed by:

· Limiting, in section 151BUAA, the Ministers power to make directions, to directions that;

· Are intended to address competition concerns arising from vertical integration of a firm with market power;

· Are intended to facilitate transparency of internal transfer pricing within a vertically integrated firm with market power, specifically with respect to natural monopoly network elements;

· Are in relation to the supply of ‘core’ services; and

· Require the collection or disclosure of records that contain, or will contain, information relevant to the matters set out in section 151BU(4), being the limits on the types of records the ACCC may require to be kept or retained;

· Including a statement of regulatory intention of the intended Ministerial Direction in or prior to section 151BUAA, (similar to that contained in section 152AB – objects of part XIC of the TPA and in addition to the proposed amendment above) which provides that the object of the direction must be to prevent anti-competitive discriminatory behaviour by:

· instituting an accounting separation of natural monopoly network elements from the retail arm of the vertically integrated supplier with market power, such that costs and revenues of natural monopoly (or “bottleneck”) network elements are identified and transparent and internal transfer-prices are identified and transparent.

· Including provision for review by the ACCC of the effectiveness of the accounting separation within 2 years of the Bills acceptance by requiring, in the proposed section 151BUAA, that the effectiveness of the minister’s written directions be reviewed by the ACCC, and the ACCC must report to the Minister on the outcome of that review.

� Telecommunications Competition Bill 2002, Explanatory Memorandum, p.1.


� Section 2 of the TPA also provides that another object of the TPA is the provision for consumer protection.


� Explanatory Memorandum, Part 16, page 96


� Explanatory Memorandum, page 19.





