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INQUIRY INTO THE 

TELECOMMUNICATIONS COMPETITION BILL 2002 (“the Bill”)

Summary

Primus considers that the Bill is a positive step to improving competition in telecommunications and in principle supports its implementation.  

However Primus believes that ultimately, more fundamental change (to the regulatory regime) is required to properly address the key issue of Telstra’s market power, which largely stems from its highly vertically and horizontally integrated structure and control over key bottleneck and monopoly facilities.

Therefore Primus supports the Bill:

· Subject to Primus’ comments in this submission, and;

· Subject to there being a comprehensive review and assessment of the effectiveness of these amendments within 2 years of implementation.

General Comments

Primus’ main concerns are that:

1. The Bill retains (and is based upon) the existing philosophy that “commercial negotiation” is a realistic and achievable means of obtaining competitive outcomes.  Primus contends that this is a fundamentally flawed approach.  Primus’ overall concern with Part XIC is that it assumes a commercial dispute exists, in the normal meaning of that term that is, a failure of commercial negotiations between two parties each of which has at least some relative bargaining power.  In terms of seeking access to Telstra’s services and facilities, access seekers have little or no bargaining power.  Access seekers are in a “take it or leave it” situation.  As such Primus contends that to base a regulatory regime upon commercial negotiation being a feasible outcome, is a false premise. 

2. The Bill retains (and is based upon) the current “ex post” approach to regulation.  That is, rather than seeking to prevent anticompetitive conduct (from occurring at the outset) it places the onus of proof on access seekers (non Telstra carriers) and the ACCC to bring a case of anticompetitive conduct.  That is, there is no express non-discrimination provision in the legislation.

3. That the regime will still allow for significant regulatory gaming by Telstra, which has been a main concern to date in achieving expedient pro-competitive outcomes.

These concerns are reinforced in so far as the Bill makes no substantial change to the legislation.  

.

The Submission

Whilst Primus believes that the regulatory framework requires a more fundamental restructure, it does not propose to address that in detail in this submission although there is some reference for the purposes of comparison.

Rather this submission attempts to focus on those areas of the Bill where Primus has concerns or where Primus believes the Bill can be improved upon.

The body of this submission covers the key issues of concern to Primus.  The attachment provides further detail including reference to specific sections of the Bill.

Primus would be pleased to discuss its submission with the Committee.

Key Issues

Objects of the Bill

Primus considers that the objects as stated in the explanatory memorandum are more process related, or actions which are more a means to an end, rather than what should be the prime objects.  For example a key object should be:

“…to ensure that Telstra does not engage in unfair discriminatory behaviour…”

The object as stated in the explanatory memorandum “…provide a more transparent regulatory market, particularly in relation to Telstra’s wholesale and retail operations…” is really the means by which the object of non-discrimination could be achieved.
Facilitating more timely access to basic telecommunications services

ACCC to develop model terms and conditions for core services
Primus supports the ACCC being required to set model terms and conditions for core services.

However Primus believes that the ACCC should have the power to determine other core services, subject to a public inquiry.  Whilst the core services defined in the Bill are critical to downstream competitive services, there are other key bottleneck services such as fixed to mobile service which Primus believes are also important in the context of both model terms and conditions and accounting separation.  By giving the ACCC such power will provide the necessary flexibility to ensure that the regulation keeps pace with technological developments and rapidly changing market dynamics.

Further, giving the ACCC such a power is consistent, and in keeping with its existing power to declare certain services.  It would be a logical extension.

Model terms and conditions will expire after 5 years
Primus is concerned that model terms and conditions will automatically expire after 5 years.

Because of the significance of the service (that is it is a core service) Primus considers that if the model terms and conditions are to be revoked after 5 years, that the decision should be subject to a public inquiry and the ACCC should seek public comment on the issue. 

Repeal of Merits Review

Primus fully supports the removal of merits review of ACCC arbitration determinations. 

The ability of Telstra (in particular) to drag its competitors through an unnecessary, costly and lengthy review process has resulted in access seekers bearing massive contingent liabilities and created significant uncertainty for investors.  It has acted against the promotion of competition and has not been in the long-term interests of end users.

Removing merits review will remove a major opportunity to engage in highly damaging regulatory gaming.
Time limits on exemptions and undertakings
Primus supports the setting of time limits on the ACCC’s and the ACT’s decision making processes for exemptions and undertakings.

Deferring consideration of an access dispute to consider an undertaking
Primus is concerned that this will allow for regulatory gaming in that an access provider will submit a series of unreasonable undertakings with the intention of delaying the consideration of an access dispute.

Primus believes that if an access dispute is on foot then the access provider be given one opportunity only to submit a voluntary undertaking relating to that access dispute.  This will act as a disincentive to the access provider submitting a vexatious undertaking and prevent the access provider deliberately delaying consideration of the access dispute by tying up the ACCC with a series of undertakings.  

Limiting information and evidence in an ACT review
Primus supports limiting the information and evidence that the ACT may consider on review of decisions of the ACCC in relation to exemptions and undertakings, to that which was before the ACCC in making the original decision. 

This will help prevent regulatory gaming of the review process whilst at the same time constraining the parties to the review to relevant arguments only.

Clarifying application of the standard access obligations
Primus supports putting beyond doubt that the standard access obligations act independently of any ACCC arbitration and that ordering and provisioning are aspects of operational and technical quality.

Facilitating investment in new telecommunications infrastructure

Of significant concern to Primus is that the explanatory memorandum refers to investment in infrastructure rather than “efficient” investment which is an existing object in Part XIC of the TPA.  Primus believes that by not explicitly referring to “efficient investment” the explanatory memorandum is in direct conflict with the objects of Part XIC.

Primus considers that this is an important distinction.  Telstra owns and operates telecommunications facilities which, in Primus’ view still display natural monopoly and/or bottleneck characteristics (e.g. the customer access network).  As such it is uneconomic to duplicate such infrastructure.  This was clearly contemplated when Part XIC of the TPA was drafted.  In a capital intensive industry like telecommunications it is critical that investments are economic.  Therefore it is important that the object of “efficient investment” is retained and not in any way diluted by the Bill. 

Exemption from standard access obligations

Primus supports the provision allowing the ACCC to determine that a class of carriers and/or service providers may be exempted from the standard access obligations, subject to the essential features, even if that service is not in existence at the time that the exemption is sought. 

Primus supports the application of the essential features relating to such an exemption.

Acceptance of undertakings for services not necessarily declared
Primus supports the provision which allows the ACCC to accept an undertaking from existing and potential access providers, subject to the essential features, irrespective of whether those services have or will be declared or are in existence at the time the undertaking is lodged.  
Primus supports the application of the essential features relating to such an undertaking.

Facilitating a more transparent regulatory market – accounting separation

Primus’ preferred model for the separation of Telstra’s activities goes beyond pure accounting separation.  Primus believes that a model which “ring fences” the wholesale and monopoly components of Telstra’s activities is necessary to create the right incentives to ensure prevention of anti competitive behaviour.

However whilst the proposed accounting separation regime appears to fall short of this, Primus supports the proposal in that it is a step in the right direction.

Having said that Primus has several concerns about the way in which the regime is to be implemented.

Ministerial Direction

Primus believes that this is the most critical of all the proposed amendments in the Bill in that it has the greatest potential to either have a significant positive or negative influence on the regime.  

If implemented correctly it could make a significant contribution to helping the ACCC in the enforcement of the competition rule in Part XIB of the Trade Practices Act.  On the other hand if not implemented correctly it could result in significant regulatory gaming, become a burden on ACCC resources and incur additional unnecessary costs on industry.

It is therefore of paramount importance to ensure its effective implementation.  

Primus is concerned that using a Ministerial Direction may not be the most effective means of implementing the regime.  Primus’ main concern is that the nature of the instrument may result in it becoming the subject of considerable lobbying by parties with vested interests and becoming another vehicle for regulatory gaming and/or be overly influenced by political agendas rather than focussing on industry and competition objectives. 

However Primus can see that by encompassing accounting separation in a Ministerial Direction may allow flexibility in how the regime is implemented and may permit quick amendments in the event that its objects are not being met.

To achieve its stated objectives and at the same time allow for some flexibility, Primus recommends a combination of legislative amendment and Ministerial Direction powers.  The legislation should provide for an accounting separation regime and importantly specify the objects of the accounting separation regime that the Minister must have regard to in preparing a direction. 

This will ensure that the Direction is not unduly influenced by vested interests and that it is consistent with the competition objects of the Act. 

Core services
Primus believes there are two key objectives in providing transparency of Telstra’s costs and revenues.  They are to:

· ensure that Telstra is not discriminating in the price it charges competitors in the supply of wholesale services, and;

· ensure that Telstra is not earning monopoly returns in the price it charges competitors for those wholesale services.

A wholesale/retail split should deal with the first objective in that it ought to identify if Telstra is favouring its own retail operation (over its wholesale customers) in the price it pays for wholesale services

However in order to achieve the second outcome, the accounting separation framework must also reference costs and revenues of the monopoly components of Telstra’s business.  In particular the customer access network.  To not do so would mean that Telstra would potentially be able to exploit its control over critical monopoly facilities to advantage itself over its competitors.

If the above argument is accepted then there is a need to ensure that monopoly services or facilities (in particular the customer access network) can be deemed as a core service to enable the ACCC to seek cost and revenue data associated with it through the record keeping rules.

Under the current proposal which deems that only ULLS, LCS and PSTN are core services, the CAN would not be captured.  These services all have a CAN component but the regulatory accounts for these services would not necessarily provide disaggregation down to the CAN level.

Primus believes that the ACCC should be given the power to determine other core services or at least be able to determine as core services, those which are essential to the proposed core services of ULLS, LCS and PSTN.  For example the ACCC could determine that the CAN, as an essential element of LCS, should be deemed a core service in itself.

Enhancing accountability and transparency of decision making
Primus supports the proposed amendments to Part XIB of the Act which provide that the ACCC must consult a carrier or carriage service provider before issuing it with a Part A competition notice.

Primus also supports the proposed amendment which allows the ACCC to issue an advisory notice before, at the same time, or after the issue of a competition notice.

However in order to reduce the opportunity for the recipient to engage in deliberate delaying tactics, Primus believes that in the case of such a notice being issued before a competition notice, that the recipient must respond to the advisory notice within 1 month of the notice being issued.  The response must include what action, if any, it will take and when in order to avoid having a competition notice issued.  

Other changes to the competition regime

Primus supports the proposal to give the ACCC responsibility for determining which services should be subject to preselection.

Primus supports the proposal to remove the legal requirement for industry development plans in relation to carrier licensing.

Primus supports the proposal to align the various procedures and obligations on service providers to provide information to enable efficient interconnection between networks.

Other amendments to the TPA

Declarations to sunset after 5 years
Primus supports this proposal but subject to the ACCC first seeking and considering industry comment on the proposed revocation.

ACCC can revoke a declaration of minor importance
Primus does not support this proposal.

For a service to be declared in the first place it must be considered a sufficiently important service to warrant declaration.  Therefore Primus has difficulty in seeing how a declared service can be considered as of minor importance.

Having said that it is possible for a declared service to become less important over time and therefore may no longer warrant declaration.  In that event Primus believes it is appropriate for the ACCC to consider revoking its declared status, but only after seeking industry comment.

Provide for a service provider’s reasonably anticipated requirements
Primus supports the proposed amendment.

Remove inequities that place all financial responsibilities on access seekers
Primus supports the proposed amendment.

Clarifying the ACCC’s power in relation to interest payments
Primus supports the proposed amendment.

Repeal provisions relating to the Telecommunications Access Forum
Primus supports the proposed amendment.
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