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Introduction
Telstra welcomes this opportunity to lodge a supplementary submission in respect of the Telecommunications Competition Bill 2002.

This submission deals with four matters either not previously addressed in detail, or subsequently raised by other contributors.  In most cases, they address proposals that are intended by other carriers to permit regulatory gaming.

Merits review on undertakings

Telstra agrees with the Productivity Commission’s reason for continuing to support appeal rights:

…the Commission does not favour eliminating appeals against final determinations, nor reducing the scope of evidence that can be put to them. Such appeals are critical where regulatory decisions have such importance for investment incentives and efficiency for access seekers and providers. They recognise the sizeable potential for regulatory error and provide an incentive for the regulator to maintain balance in its decisions.

Given the intrusiveness of declaration, the Commission also considers that declaration should have the scope for an appeal….

As stated in its earlier submission to this Inquiry, Telstra submits that the Government’s decision to remove carriers’ rights to appeal the merits of an ACCC arbitration is a regressive step for the industry.  

The decision to remove merits review on arbitrations ignored the facts that: the mechanism had only ever been used once; and that most of the delay which accompanied the case was attributable to the ACCC not Telstra.  The decision to remove merits review on arbitrations means that the ACCC will have unfettered discretion to set access prices without the discipline represented by the possibility of independent review.  This is important because the Productivity Commission recognised that the ACCC’s current methodologies “underestimate efficient long-run costs (and access prices)”,
 which in turn threatens the long-term investment environment in telecommunications.   Merits review helps ensure that access prices more closely approximate levels consistent with ensuring ongoing investment.

Low access prices may benefit some of Telstra’s competitors, but they will inevitably also mean less investment in the core network and new technology for Australian consumers.   The result is that infrastructure competition is confined to relatively lucrative CBD areas while outside the cities, Telstra’s competitors invest little and merely piggy-back on the Telstra network without any commercial risk. 

The abolition of merits review on arbitrations means that the only safeguard against unfettered ACCC decision-making is the undertakings route. Naturally, access seekers are now also trying to close this route off in an effort to assure themselves an opportunity to game the regulatory system by manufacturing disputes in the expectation that ACCC intervention would deliver bargain prices that can never be disputed.  In so arguing, access-seekers are audaciously dressing up their submission by claiming such a move is necessary to prevent regulatory gaming by Telstra.

The fact is that the retention of merits review on undertakings presents no equivalent opportunity for Telstra to game the system.  It makes no sense to allege that Telstra will have an interest in prolonging disputes, because while ever a dispute exists, an access-seeker only need pay the rates set by the ACCC.   If the ACCC is subsequently found to have been wrong, the undertaking rate only applies to future sales.  For this reason, Telstra must wear its losses.  So Telstra has every incentive to expedite rather than delay the resolution of an undertaking.

Finally, it is illusory to argue that Telstra has vestigial appeal rights under common law or the Administrative Decisions Judicial Review Act, since both remedies confine the scope of potential review to mere procedural points, not crucial issues such as the appropriateness of ACCC pricing methodology.

In summary, the proposal to amend the Bill by abolishing merits review on undertakings should be seen as intended solely to permit regulatory gaming by Telstra’s competitors, and accordingly it should be rejected as such.

Priority of arbitrations and undertakings

Similarly, the Committee should treat with extreme caution the self-interested calls by access seekers to remove the proposed amendment that would allow the ACCC – entirely at its discretion – to defer decisions on arbitrations in lieu of a final decision on undertakings.

In cases where the ACCC might be asked, in respect of the same service, to both determine an arbitration and consider a voluntary undertaking, the Bill gives no direction as to which should be given priority.   Instead, the legislation correctly and simply enables the ACCC to defer consideration of a dispute in order to consider an undertaking lodged in relation to the same subject matter.  This reflects the fact that a multilateral undertaking will have greater power in averting or solving industry disputes, owing to its ubiquitous application.

Notwithstanding that deferral power, the Minister’s speech clearly contemplated that there may equally be ‘circumstances, such as in relation to the timing to the lodgement of an undertaking or in relation to the content of an undertaking where it is appropriate to deal with an arbitration in advance of an undertaking’.   In other words, the ACCC is not legally obliged to give priority to either matter.  The Bill recognises that a multilateral undertaking has more value to the industry because of its power in averting disputes, but it nonetheless gives the ACCC the discretion to deal with an arbitration first if it wishes to.   

Importantly, this means Telstra would never have any incentive to lodge a late undertaking in a bid to ‘block’ an imminent decision on an arbitration.  For this reason, Telstra has no intention of operating in this way.

Certain witnesses have asked the Committee not only to set aside this neutrality, but also to positively oblige the ACCC to give priority to arbitrations over undertakings – even though arbitrations have less potential for averting industry disputes.  

The only logical conclusion that can be drawn from their demand is that they wish arbitrations to be given priority because they intend to game the system by lodging disputes. They would do so in order to win low access prices (set by an unchallengeable regulator) before the regulator is able to make a properly informed decision in respect of an undertaking (that is likely to be more robust owing to it being reviewable by the Competition Tribunal).

This proposal – in effect, that the legislation be amended to permit unlimited regulatory gaming – should be rejected out of hand. It is calculated to serve the narrow commercial self-interest of access seekers at the expense of industry certainty and more timely investment.
Scope of model terms and conditions

The Bill requires the ACCC to publish model terms and conditions for ‘core’ services, in the expectation that, by signalling the prices and conditions that the ACCC would be likely to determine in an access determination, this will encourage parties to reach agreement through commercial negotiation.

The services to which this section is intended to apply are PSTN, Unconditioned Local Loop, and Local Call Resale, since these are the services most likely to be regarded by the regulator as ‘bottleneck’ services and, hence, made subject to access regulation.

Notwithstanding the logic underlying this drafting, some carriers have argued that this requirement should extend beyond these core services to other services. This would see model terms and conditions published for services in competitive markets where access is either not declared or where, while declared, the incidence of disputes is low.

The only possible interpretation is that Telstra’s competitors wish to extend the reach of the regulator into competitive markets, in the hope of fomenting industry disputes which, when arbitrated by an unaccountable regulator that uses methodologies found by the Productivity Commission to underestimate costs, will produce even lower interconnect costs for them.

This proposal should be rejected on the grounds that it would simply permit regulatory gaming.  In any event, expanding the list of ‘core’ services is simply unnecessary, since the proposed legislation will allow other services to be added by regulation if that is ever necessary.

Finally, it is interesting to note that the list of ‘core services’ proposed by Singapore Telecommunications Optus has been carefully constructed to exclude the services from which it derives substantial wholesale revenues, such as mobile termination charges. This should further raise suspicion about the public policy implications of its blatantly self-interested proposal.
Parameters for accounting separation

The Bill proposes to facilitate an accounting separation framework by giving the Minister a power to direct the ACCC to prepare or publish reports using its existing broad record-keeping powers under Part XIB. There are two main areas of concern relating to the proposed framework that are apparent in the submissions lodged with the Inquiry.

First, there is a concern about the form of the regime – a Ministerial Direction to the ACCC – rather than a process whereby the detail of the regime is written into legislation or, at the other extreme, whereby the ACCC is afforded complete discretion to determine the regime’s parameters. Telstra believes that the mechanism proposed in the Bill represents a pragmatic balance between these two extreme approaches:

· Accounting separation is an extremely complex area of economic regulation. Over time it will need to be refined and updated as all parties in the industry learn about the strengths and the weaknesses of the proposed model. Such periodic tinkering is much better effected by subordinate administrative instruments (which are reviewable and disallowable by Parliament) than by primary legislation.

· Conversely, accounting separation is rightly a matter for Government policy and parliamentary oversight, not for unilateral action by a regulatory agency.  Telstra notes that the ACCC already has extensive powers to request and publish information. The ACCC has presumably not utilised these powers because it sees no need to endanger competition by revealing information to competitors.

Second, there are some concerns being expressed about the extent of information  that is to be given to the ACCC and that will be subsequently revealed to access seekers. Telstra submits that extreme caution needs to be had by policy-makers when examining this issue. If too much information is revealed, it will undermine competition to the detriment of not only Telstra shareholders but also Australian consumers.

As Telstra noted in its earlier submission, the more detail about Telstra’s margins and costs that Telstra’s competitors obtain the easier it will be for those same competitors to win particular bids, by simply beating Telstra’s bid but without bidding more aggressively than their own cost structures may allow.  Such anti-competitive effects from too much transparency have been observed around the world time and again – most recently in the US and the UK where regulators have sought to wind back tariff notification regimes for precisely such concerns. Revealing large amounts of competitive sensitive information is undoubtedly good for the largely foreign shareholders of Telstra’s major competitors – hence their vociferous calls for ever greater ‘transparency’ – but it is far from good for Australian consumers or for Telstra. 

Conclusion

In conclusion, Telstra restates its belief that the changes contained in the Bill fall a long way short of the recommendations of the Productivity Commission, and thus represent a lost opportunity for consumers to harness the possibilities that would flow from a less overbearing regulatory regime. 

Notwithstanding its disappointment, Telstra shares the view of many participants in the market that, to minimise the ongoing regulatory uncertainty that besets the Australian telecommunications industry, the Bill should be passed as quickly as reasonably possible.

Telstra is available to discuss these matters with the Committee should members find that helpful.
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