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Executive Summary

· Vodafone supports moves to define a core set of telecommunications services that will be subject to greater regulatory attention.  A major flaw in the current regime is that it has extended to include a number services that are competitively supplied.  Defining a core set of services is a good first step in refocussing the regime on durable market failures.  Regulation should be removed from non-core services that are currently declared.

· Vodafone also supports extending undertaking and exemption provisions to include services not yet provided or not yet declared.  This will provide a greater degree of investment certainty to infrastructure investors.  However, this is second best option because it fails to address one of the major problems in the current regime – a low hurdle for regulation driven by the ambiguity of the current declaration criteria.  A better way to provide investment certainty would be to align the declaration criteria in Part XIC of the TPA with the one that exists in Part 3 of the Act (as recommended by the Productivity Commission).

· Vodafone also supports the introduction of sunset clauses for new and existing declarations.  However, we have a concern regarding the ability for the ACCC to extend existing declarations for up to a further five years.  We would strongly recommend that the ACCC move quickly to conduct a first principles review of current declarations (particularly for non-core services).  Deemed services (those included in the original 1997 changes) have never been subject to such a review – and should be reviewed as soon as practicable.

· We welcome provisions that would abolish the requirement on carriers to produce Industry Development Plans (IDP).  IDPs have outlived their usefulness and are no longer appropriate. 

· We would welcome the opportunity to discuss our views with the Committee in more detail during the public hearing process. 

1. Introduction

1.1 Vodafone welcomes the opportunity to provide comments on the Telecommunications Competition Bill 2002 (the Bill).

1.2 As the telecommunication market develops it is critical to ensure that the associated regulatory regime remains relevant.  The Government has indicated that it supports the continuation of a specific set of regulatory rules for Telecommunications (over and above those that already exist in the generic parts of the Trade Practices Act).  Vodafone has in the past voiced concerns about keeping these industry specific rules in place at a time when new competitors from other industries are beginning to emerge and where existing telecommunications players are looking to compete in non-traditional areas (such as content and m-commerce).  We continue to believe that it is now time to reduce the scope of industry specific competition regulation.  In particular, we believe regulation should be squarely focused on durable market failure – where the problems are.  A key problem of the current regime is that it has extended beyond addressing durable market failure and delved into competitive areas of the market place (such as mobiles).  As convergence continues, the regime will hamper innovation and investment and divert scarce resources away from tackling the ‘real problems’ in the market.

1.3 Accordingly, Vodafone welcomes many of the changes proposed in this Bill.  In particular, we support changes that seek to provide greater certainty to investors in new infrastructure facilities and services, although we note that these changes would not be required if the current declaration criteria was focused on areas of durable market failure (as proposed by the Productivity Commission).  

1.4 We also support measures to focus the regulatory regime on a key set of ‘core services’.   We believe that this will lead to improved outcomes for consumers and the broader industry.  The next step should be to revisit the current set of declared services with a view to removing regulation that is now out of date.  Of particular interest to Vodafone is the current regulation that applies to mobile access.  This declared service, which was never subject to a formal review (it was one of the services that was ‘deemed’ in the 1997 changes) should be an early candidate for review.  

1.5 The ACCC has indicated that it intends to conduct a review of the mobile market in 2003.  While this broader review may have merit, we consider that the ACCC should receive a clear message that it should not be diverted from the main task of reviewing the declaration as soon as practicable. 

1.6 In this submission, we intend to focus on the following areas of the Bill:

· Changes that focus regulation on a core set of telecommunications services;

· Measures to facilitate investment in new telecommunications infrastructure;

· Removal of the requirement on carriers to produce Industry Development Plans; and

· Introducing sunset clauses for declarations.

2. Changes to focus regulation on a core set of telecommunications services

2.1 Part 1 of Schedule 2 of the Bill requires the ACCC to produce model terms and conditions of access for a core set of services.  The core services that have been identified in the Bill relate to interconnection services that relate to Telstra’s fixed line network and that have already been declared by the ACCC as being subject to the telecommunications access regime.

2.2 We note that the regulation includes a provision to expand the list of core services.  We assume that this provision is included to provide the necessary flexibility to take account of changes in the nature of the identified core services.  We would be strongly concerned if this provision provided an opportunity to redefine the nature of core services (for instance, by including mobile services).  

2.3 Notwithstanding this concern, Vodafone supports this approach of focusing regulatory oversight and intervention on a set of services that are in areas of the market where durable market failure already exist.  This approach is consistent with our view that the competition regulation should be tightly focused on these areas. 

2.4 It is important to note that the current set of declarations extend beyond this set of core services.  For instance, mobile termination rates are declared and are subject to a pricing regulation based on benchmarking termination rates to changes in mobile retail prices.  Vodafone considers that the move to concentrate on a set of core services is an important first step in refocussing the regulatory regime on problem areas of the market.  

2.5 We consider that the ‘core services’ approach should be rolled out across all areas of regulation in the telecommunications industry.  All declarations that apply to ‘non-core’ services should be removed.  We consider that the introduction of sunset clauses and extending the undertaking opportunities to include new investment will provide the means to reduce costly and unnecessary regulatory intervention in competitive areas of the market place.

2.6 There are a number of benefits of pursuing this approach; including

· Greater investment certainty and innovation in areas of the market that are effectively competitive;

· Greater certainty to investors in new infrastructure facilities which currently is subject to potential regulatory intervention; and

· A more focused regime that will free up resources within the ACCC and across the industry so that durable market failures can be addressed more effectively and efficiently.

3. Measures to facilitate investment in new telecommunications infrastructure

3.1 The Bill extends existing provisions in Part XIC of the TPA relating to exemptions and undertakings to cover services that are either not yet declared or not yet supplied.

3.2 Vodafone welcomes these changes as it gives infrastructure investors a greater degree of investment certainty over the regulatory treatment of planned infrastructure investments.  

3.3 However, our view is that these measures are a second best solution.  The Productivity Commission (PC) recommended that one of the main flaws in the current regime was the ambiguity of the current declaration criteria.  In particular, the PC considered that the declaration criteria in Part XIC was inconsistent with that that exists in Part 3 of the TPA and in fact meant that the regulatory hurdle for intervention in telecommunications was lower that what exists in other industries.  The outcome of this lower ‘hurdle rate’ is that a number of services that are competitively supplied are now regulated (for instance mobile services).  It has also resulted in a large degree of uncertainty over the future regulatory treatment of new services infrastructure investment.  A first best solution would have been to reform the declaration criteria so that it provided greater certainty about what types of services would be subject to regulation and in what circumstances.

3.4 In other industries when a new product or service is introduced – or where an existing product or service is competitively supplied, there is generally no lack of certainty over the future regulatory treatment of these products or services.  It is only where anti-competitive behaviour occurs in the supply of that product or service that the ACCC becomes interested.  However, this is not the case in telecommunications.  For example mobile services are currently regulated.  This is a service supplied competitively and one that has become hugely popular both here and across the world.  If the same economic logic that was used by the ACCC to regulate mobile services is applied to future services, then we believe that further regulation of competitively supplied services is inevitable.  This result of this is heightened regulatory risk for every business case for a new telecommunications service – whether it is competitively supplied or not.

3.5 With the new provisions in the Bill, Vodafone would have the opportunity to pursue an exemption or submit an undertaking for future services (such as those that may be offered by 3G networks).  However, any exemption or undertaking is subject to a time limit and further review by the ACCC.  Hence, the burden of proof will always be on the provider of the service to justify the exemption or undertaking – rather than on the ACCC to justify why such a service should be regulated.  Indeed, an implication of this reversed burden of proof is that it is more likely that regulation will be applied than not.  Access providers will need to prove that not regulating a service promotes the long term interested of end users rather than the ACCC needing to prove that regulation is required.

3.6 In terms of exemptions, one potential solution would be redraft the wording in section 152AT of the Bill, which deals with anticipatory individual exemptions from standard access obligations.  Under subsection 152AT(6) the Commission needs to be satisfied that the exemption promotes the long term interests of end users (LTIE) before it can be considered.  We recommend that the word ‘promotes’ is replaced with ‘not be to the detriment to’.  Hence, a redrafted152AT(6) would read as follows:

(6) The Commission must not make an order under paragraph (3)(a) unless the Commission is satisfied that the making of the order will not be to the detriment to the long terms interests of end-users of carriage services or of services provided by means of carriage services.

3.7 This change would mean that the Commission is not restricted from granting an exemption to services that can be shown to have no detrimental impact on the LTIE.  For services that do not yet exist, it may be difficult to positively prove that an exemption promotes the LTIE.  A more sensible approach would be to focus the decision on whether any harm is caused to the LTIE by the granting of the exemption.

3.8 To summarise, our view is that while we welcome moves to extend the undertaking and exemptions provisions of the Act, some minor changes can be made to address the problem of the reversed burden of proof for regulatory intervention.  Further reform to the declaration criteria is still required to reduce unwarranted regulatory risk.

4. Industry Development Plans

4.1 Vodafone supports moves to abolish the requirement for carriers to prepare Industry Development Plans (IDPs). 

4.2 While IDPs may have been appropriate in the early stages of industry deregulation when new firms were entering and market and building new networks, our view is that they no longer serve a useful purpose. We believe that as the industry has become more competitive and as new players have entered, the IDP process has turned into a wasteful compliance issue rather than a spur for industry development.  In today’s intensely competitive environment (particularly in the mobile industry), market forces are more important than IDPs as a driver of industry development.

4.3 For Research and Development (R&D) in the mobile market, the key focus is on leveraging economies of scale to achieve global efficiencies for service and product development.  Vodafone, for instance, has a major research and development arm based in Germany, with selected staff from Vodafone Australia and other Vodafone companies seconded to help staff this facility.  It has responsibility for developing global products and services to be deployed across all Vodafone operating companies.  One of the major challenges for Australia if it wishes to increase R&D is to focus on attracting centres of R&D such as these.   This is not achieved through requiring carriers to complete IDPs.  Rather, it involves a more sophisticated and multi-layered approach to creating a business environment attractive to global companies when they are making decisions about establishing R&D hubs.
5. Sunset clauses for declarations

5.1 Vodafone supports the amendments to the TPA to introduce a sunset clause of a maximum of 5 years for all new declarations and for the ACCC to make a determination within 6 months on the sunset period for existing determinations.

5.2 Sunset provisions are a practical way of protecting against regulatory intervention extending beyond areas of durable market failure.  When regulation extends beyond problem areas of the market, it creates the potential for far-reaching damage.  In particular, regulatory over-reach reduces investment certainty (especially for new and risky service and infrastructure investment) as well as destroying incentives to innovate and introduce new products and services (which are threatened by regulation if they prove successful).  In dynamic industries such as telecommunications, sunset provisions help to keep the regulatory regime in step with the pace of the market.  While it may be appropriate to intervene over an element of the market at one point in time, as the market moves on, this earlier intervention may act to constrain efficiency rather than promote it.

5.3 Regulation in dynamic markets such as telecommunications markets should always be seen as temporary.  Any regulation needs to be regularly reviewed – with the burden of proof on the supporters of regulation to show that continued regulation will result in net public benefits.  This is not how the current regime works – it currently places the burden on the regulated party to justify why it is in the long term interests of end users to remove the regulation.

5.4 The appropriate timeframe for a sunset clause for a particular service depends on the nature of the service in question.  For example, the regulators in Canada and the Netherlands have imposed a five-year sunset on the regulation of the local loop service where there is a reasonable prospect of alternative infrastructure in the future: that is, principally in major CBD areas. Outside these areas, these regulators have not imposed any sunset on the service.

5.5 Most other regulatory regimes of which we are aware have about a five-year implicit review period, eg gas, electricity, and airports (although, generally this is a review of the relevant access arrangement and not whether they are subject to any regulation at all).  In some transitional circumstances this review period is shorter.  However, all those sectors are much less dynamic than telecommunications and the review periods in those sectors should represent an outer limit.

5.6 One concern is the flexibility that the Bill gives the ACCC regarding the sunset of existing declarations.  Under the Bill the ACCC is required within six months of the passing of the Bill to make a determination on the period of the sunset for all existing determinations.  The ACCC can extend existing declarations for up to five years.

5.7 We would be very concerned if the ACCC used this provision to extend for a further five year all existing declarations.  This is particularly worrying for non-core services.  For instance, mobile regulation has not been subject to a formal Long Term Interests of End Users (LTIE) test – as it was one of the services deemed under the 1997 Act.  If the ACCC decides to extend this declaration for another five years, then this would mean that the mobile declaration would have been in place for around 10 years without any first principles review about whether it is required.  

5.8 Our view is that all existing ‘non-core’ declarations should be subject to an immediate sunset clause of one year.  This will force a fast-tracked first principles review of these declarations and will help ensure that regulation is appropriate to the state of competition in the market place.
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