ATTACHMENT TO OPTUS SUBMMISSION

DETAILED COMMENTARY ON TELECOMMUNICATIONS COMPETITION BILL 2002

Schedule 2

1. Item 2, s 152AQB(2):  Comment:  The term “model terms and conditions” is not defined.  As set out in Optus’ submission to the ACCC, Optus believes the focus of the ACCC’s benchmarking issues should be on key issues (as stated also on page 39 of the EM) rather than detailed legal terms and conditions.  Amendment:  Define “model terms and conditions” to include but not necessarily extend to legal and technical related terms and conditions.  

2. Item 2, s 152AQB(9):  Comment:  There is no apparent justification for limiting the application of the benchmarks to arbitrations.  They are equally applicable to an assessment of access undertakings.  Access undertakings are still assessed on the basis of “reasonableness” which, presumably, the same basis upon which the benchmarks are made by the ACCC.  Amendment:  Include “assessment of an access undertaking” in this subsection.  

3. Item 10, s 152ALA(6):  Comment and amendment:  This subsection should refer to the making of a fresh declaration on “same or similar” terms as the expired declaration, as that phrase is used in the EM.

4. Item 16, s 152AO(1):  Comment:  Services should not be considered “minor” because there are no disputes or undertakings in relation to them.  Such services should be limited to obsolete or operationally redundant services.  Amendment:  Define “minor importance to be “services which are obsolete or redundant”.  

5. Introduction to Part 7:  Comment:  The EM at page 50 (second full paragraph) says that the obligation to comply with the SAOs clearly exists independently of any ACCC determination.  This is a very important clarification because Telstra has denied it has any obligation under the SAOs until an agreement is reached or determination is made.  The comment therefore should extend to commercial agreements as well.  Amendment to EM:  Include a supplementary statement that the SAOs operate independently of any commercial agreement.

6. Item 60, s 152ASA(1):  Comment:  It is strange that the class exemption process is not commenced by an application from a person or a class of persons (compare the individual exemption process under s 152ATA).  It is particularly important in the case of services that are not declared that the service is properly defined at the outset.  This is obviously not so important in the case of exemptions from declared services because the service is already defined.  The onus of describing the service from which a class of persons seeks to be exempted should be on those persons, not on the ACCC or those seeking to refute the exemption.  Amendment:  Align section 152ASA(1) with section 152ATA(1) so that the class exemption process commences with an application.

7. Item 60, s 152ASA(5) and Item 62, s 152ATA(4):  Comment:  The effect of these provisions is to allow the ACCC to take into account factors other than the LTIE and those directed by the Minister when considering an exemption application.  The justification for this is to allow the ACCC to consider “economy wide” issues.  This term is too vague and open to abuse by applicants for exemptions.  Amendment:  If additional criteria are to be assessed, the assessment should be made on the basis of whether the public interest outweighs any anti-competitive detriment in a similar way to the authorisation process.  

8. Item 65, s 152AV(1):  Comment:  The effect of this amendment is that only those persons whose interests are presently affected by the grant of the exemption of the not-yet-declared service are to be permitted to apply to the ACT.  This test is unlikely ever to be satisfied by a potential access seeker because they won’t currently have rights to the service so the immediate impact on their rights will be minimal.  Amendment:  This section should be clarified so that persons whose rights are affected include those persons who would be deprived of the benefit that would flow if the service were declared (instead of the exemption being granted).

9. Item 74, s 152AL(7):  Comment:  This section and the EM (in this place and others) confuse a declared services and an active declared service.  A CSP or potential CSP may lodge a special access undertaking in relation to a declared service but in respect of which that declared service is not yet active for the CSP (eg because the network is not yet built).  Amendment:  This section should deem the service to be an active declared service in respect of the person lodging the undertaking and the EM should be similarly clarified.

10. Item 85, s 152BU (and others):  Comment:  There is no maximum period during which the clock may be stopped while the ACCC waits for information from the access provider.  It will be in the interests of the access provider to delay the provision of information because while an access undertaking is being considered, an arbitration is to be put on hold (by operation of amended section 152CLA).  Amendment:  This and other sections which refer to the 6 month time limit and the “clock stopping procedure” should be amended to provide that the ACCC must reject the undertaking if there has been, in aggregate, a period of more than, say 3 months provided for an access provider to provide information under this and other subsections.

11. Item 95, s 152CBA(3)(a):  Comment:  It is unclear why the words “to the extent that those obligations would apply to the person in relation to the service if the service were treated as an active declared service” are used.  The SAOs are of general application to all access providers.  Access providers cannot choose which SAOs are applicable to them and which are not.  They all are applicable.  There should be no suggestion that access providers can “carve out” some parts of the SAOs.  Amendment:  Delete these words.

12. Item 95, sections 152CBC, CBE, CBG:  Comment:  There is no explicit statement in these sections that the assessment of a special undertaking (or a variation or an extension of a special undertaking) needs to be subject to a public inquiry.  Amendment:  It should be made explicit within this section that the ACCC is required to conduct a public inquiry in relation to any of the above aspects of a special undertaking.

13. Item 95, s 152CBE:  Comment:  Extensions of special access undertakings under this section should not be permitted if a service becomes declared.  Once a service becomes declared and a special access undertaking expires, then the access provider can lodge an ordinary undertaking (assuming that the service is an active declared service).  Amendment:  Include an obligation on the ACCC to accept an extension if the service has become declared.

14. Item 95, s 152CBI:  Comment:  An access provider must not be allowed to immediately withdraw a special access undertaking if the relevant service becomes declared.  Although the legislation provides the same rights for access providers in the case of ordinary access undertakings, there are rules in the telecommunications access code about the withdrawal of ordinary access undertakings and ongoing supply arrangements.  These codes will however not apply to special access undertakings.  Amendment:  Allow for a 12 month time period for the withdrawal of an access undertaking irrespective of whether the service becomes declared or not.

15. Item 101, s 152CE(1):  See comment above in paragraph 8 above regarding rights to appeal to the ACT.

16. Item 104, s 152CGB:  Comment:  In addition to Optus’ points regarding access undertakings being given priority, this section does not address the case of an access undertaking is in operation but is ultimately rejected by the ACT.  Amendment:  This section should only apply (if at all) to access undertakings that are in operation and not subject to appeal to the ACT.

17. Item 112, s 152AR(4):  Comment and Amendment:  The SAO should be expanded.  Ordering and provisioning should be defined to include customer churn, number portability, and billing. The Bill should make specific mention of these elements while at the same time providing the ACCC with the flexibility to expand this list.  Ordering and provisioning are the not the only areas that should be recognised as being critical to the delivery of competitive services that are reliant on an access provider’s infrastructure.

18. Item 116, s 151AKA(9 and 10):  Comment:  Consultation will slow down the process.  It is unclear why the principles of natural justice, which apply to every other administrative decision, are not sufficient for this purpose.  The advisory notice process already contains a description of the conduct in question, which duplicates the remaining useful elements of these clauses.  Amendment:  Delete subsections (9) and (10).

19. Item 116, s 151AKA(9 and 10):  Comment:  If these provisions are retained, the Commission should be required to go through the same process with complainants whose complaints are not pursued by the ACCC.  The ACCC is required to offer the same natural justice to complainants.  Amendment:  Duplicate procedure for complainants whose complaints are rejected.

20. Item 117, s 151AQB(1):  Comment:  Optus strongly support this amendment.  It will allow complaints to be more quickly dealt with and more openly dealt with between the complainant and Telstra.  Amendment:  It should be made clearer that an advisory notice can be issued after advice is sought from a potential offender as well as after a complaint by another person.  The EM may suggest that the former is the focus of the amendment whereas it clearly should be both.
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