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Dear Mr McLean

Telecommunications Competition Bill 2002

This letter represents a supplementary submission from Optus in respect of the Telecommunications Competition Bill. We wish particularly to respond to some claims made by Telstra in its supplementary submission.

Incentives for Regulatory Gaming

in our submission, Optus has put forward a number of amendments that are designed to strengthen the reforms by narrowing the scope for regulatory gaming. Regulatory gaming occurs where the regulatory processes are used not for their intended purpose, but rather to frustrate or delay regulatory decision‑making or to prevent the regulatory processes from occurring. These proposals include the abolition of unnecessary merits reviews of access undertakings and proposals to allow the ACCC to defer consideration of access undertakings that have been lodged with the intent to delay decision‑making.

Telstra argues that Optus' proposals are put forward to permit "unlimited regulatory gaming" by Optus and other Access Seekers. We disagree. In our view, the best way to test this question is to consider the relative incentives for an access seeker and access provider to engage in regulatory gaming.

Optus' long term interests are best served by ensuring that we pay fair, reasonable and efficient prices for access services. It is better for us if we can achieve these outcomes quickly, through commercial negotiation. Regrettably, for a number of services Optus has been forced to seek an ACCC arbitration on price because Telstra has been unwilling to engage in genuine commercial negotiation and the prices put forward by Telstra were not, in our opinion, fair, reasonable or efficient. Our views have been upheld by subsequent pricing decisions made by the ACCC.
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Optus has no incentive to delay or "game" an ACCC determination, Until the ACCC makes a final decision in an arbitration, the prices we pay for the service are usually set at an interim level (determined by the ACCC) but these interim rates will be adjusted up or down based on the AGCC's final determination. This provides no certainty to Access Seekers and means that we have to carry significant contingent liabilities. Our interests are best served, therefore, by expediting the ACCC's decision‑making process.

Importantly, if the Bill is passed in its current form, Access Seekers may no longer receive interim determinations. This will be the case when the ACCC defer consideration of an Access Dispute in lieu o£ a Telstra Undertaking. In this circumstance, Optus will be at the mercy of Telstra while the ACCC makes its decision on the Undertaking and while Telstra appeals each and every regulatory decision to the ACT and the Federal Court. Note that there would be no backdating of prices if the access dispute is deferred. Clearly, in this circumstance it is Telstra with the incentive to lodge vexatious undertakings and to delay regulatory decision‑making.

Further, there is nothing to be gained, as Telstra implies, from lodging unnecessary access disputes. Arbitrations are not a costless exercise and are not a means to winning "low access prices". ACCC decisions on access disputes hold as much risk for Optus as they do for Telstra. Telstra seems to confuse considered regulatory decision‑making for regulatory gauning. For Optus, arbitrations will always remain a mechanism of last resort.

Telstra has claimed that most delays to ACCC's decisions in arbitrations can be attributed to the ACCC. This is not the case. The ACCC's processes have frequently been held up by Telstra's failure to provide requested data, by its tendency to create protracted delays over points of procedure (such as confidentiality agreements) and to push the inquiries into irrelevant side issues. After 3 years of extensive consideration on PSTN charges, Telstra appealed the ACCC's decision to the ACT. This appeal was subsequently dropped, without explanation from Telstra, after 18 months at the point the ACT was to open proceedings. Telstra knows the consequences of regulatory precedent, and will use all means, fair and otherwise, to avoid a public regulatory‑ determination.

Further, Optus notes that Telstra has, in commercial negotiations in the past, used the threat of an ACT appeal process ‑ and the associated delays this would entail ‑ to dissuade Optus from pursuing regulatory action.

The incentives for Telstra to engage in regulatory gaming are strong. There is nothing to suggest that Telstra's incentives or behaviour will change. This is why Optus has put forward proposals to limit the scope for regulatory gaming in the draft Bill.

Accounting Separation
I


I

Optus has put forward suggestions for incremental improvements to the proposed transparency arrangements that will apply to Telstra's regulatory accounts. Our proposals seek to clarify or reaffirm powers that the ACCC already has. Optus' objective in this regard is to address the current information asymmetries and promote commercial and competitive outcomes. If Telstra's is required, under limited circumstances, to disclose certain cost data for regulated services, this is likely to assist access seekers in assessing
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whether Telstra's proposed access prices are fair and reasonable. Further, it will operate as an additional deterrent against anti‑competitive behaviour.

Telstra's response to our proposed incremental changes is to claim that additional transparency will lead to anti‑competitive effects, because Access Seekers will use the data to undercut Telstra in competitive bids, rather than competing more aggressively. This is a red herring.

The regulatory accounts do provide additional cost disaggregation beyond that which Telstra is required to disclose in its statutory accounts. However, the level of disaggregation is still not such that it can be used to "win" individual bids as Telstra alleges. More importantly, the information for which Optus seeks increased transparency relates to Telstra's wholesale services ‑ not its retail services. This is the information which enables the regulator to assess the reasonableness of Telstra's access prices and to police Telstra for anti‑competitive behaviour. Our argument is that the information should also be provided to Access Seekers, in limited circumstances, to facilitate negotiation and to ensure that Telstra does not inflate retail prices. In both cases the objectives of Optus' shareholders and Australian consumers are aligned. More efficient access prices lead to lower retail prices.

Model Terms and Conditions

Telstra has also taken issue with Optus' suggestion that the model terms and conditions should be extended to additional services that axe subject to monopoly supply. It accuses Optus of being "blatantly self‑interested" because this list has not been extended to cover mobile services over which Optus derives wholesale revenues.

Regulation needs to be targeted at areas of market failure that are subject to monopoly supply. The services listed by Optus as requiring model tens and conditions fall squarely within this scope, as Telstra is the only supplier of these services. In contrast, mobile services are subject to competitive supply and there is little yr no public policy benefit in extending regulation to these services. The Productivity Commission in its report on "Telecommunications Competition Regulation" (page 405 has recently acknowledged the competitive nature of mobile services when it noted that:

"However, the Commission considers that the mounds for declaration of mobile services is weak ,given the low entry barriers to the industry and the existence of workable competition ‑‑ and therefore the application of pricing principles to such services is redundant".

Yours sincerely

Paul Fletcher

Director, Corporate and Regulatory Affairs
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