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Executive Summary

Optus welcomes the measures contained in the Telecommunications Competition Bill, 2002 that are designed by the Government to increase competition and investment in the telecommunications market.  Only by increasing transparency and giving regulatory certainty to telecommunications carriers can this be achieved.

We consider that many of the reforms will benefit consumers and business.   In particular, Optus welcomes the Government’s decision that arbitration decisions of the ACCC will no longer be subject to merits review.  This will speed up access outcomes and reduce Telstra’s ability to frustrate regulatory processes.  In addition, the publication of model terms and conditions of access will provide increased transparency for key access services that will facilitate the timely resolution of disputes and undertakings.

Whilst we are supportive of the reforms, our submission identifies several key obstacles to competition and transparency that should also be addressed in the Bill.  These are:

· Retaining merits review of access undertaking will stall access.  The Government’s proposal to retain merit reviews on access undertakings is likely to undermine the gains from removing merits review from arbitrations;

· Giving priority to undertakings will result in more Telstra game playing.  Optus considers that an access provider would be able to frustrate genuine arbitrations by lodging an undertaking late in an arbitration process or lodging multiple undertakings;

· Minimalist Accounting Separation requirements for Telstra will not improve transparency.   Greater transparency is required on the costs and revenues that Telstra allocates across its various retail and wholesale services in order to achieve world’s best practice; and

· Limiting model terms and conditions to “core” services misses some key Telstra monopoly services.  Optus considers that the scope of the services is insufficiently broad and should be extended to other services that are subject to monopoly supply.

This submission will consider each of these key points in detail.  Also, we have provided in an attachment an issues table that summarises Optus’ response to the other regulatory measures adopted in the Bill.

1. Retaining merits review of access undertaking will stall access

1.1 Optus welcomes the Government’s decision that arbitration decisions of the ACCC will no longer be subject to a merits review.
  This responds to industry concerns that current merits review processes are open to abuse and regulatory gaming.  The protracted process of setting PSTN rates that ran for almost 5 years demonstrated this.  

1.2 This decision is a step in the right direction and is likely to promote greater certainty and more timely access for access seekers.  However, this decision only addresses half of the problem.  The Government’s proposal to retain merits reviews for access undertakings is likely to undermine the gains from removing merits review from arbitrations.
 

1.3 Optus believes that there is a clear risk that the focus for Telstra’s regulatory gaming, delays and uncertainty will merely shift from arbitrations to access undertakings, with no net gain to the timeliness of decision making.  The retention of ACT review,
 despite the limitations on the information that can be considered as part of the review, imposes another layer of delay in the access process.  Strategic gaming of the processes and time limits by Telstra could, under the current proposal, result in a 15-month delay between the date of lodgement and the finalisation of merits review.

1.4 Indeed, Telstra has wasted little time in revealing the new gaming tactics that it will adopt under such a regime. In a briefing it gave to share market analysts on the proposed reforms, it indicated that it would lodge undertakings for the core access services (PSTN, LCR and ULLS) shortly after the passage of the Bill.  Telstra’s stated objective is to put these undertakings to the ACCC and then to appeal the ACCC’s decision to the Competition Tribunal.  

1.5 Telstra’s brand of “regulatory strategy” is at odds with the objectives of the Act and the proposed reforms.  As has been clearly demonstrated in the past, Telstra’s strategy is to use every possible process to delay the introduction of lower interconnect prices.  Such conduct is rational for Telstra’s management and should be anticipated by Government.  Hence the policy framework for undertakings should be designed in the same way as the framework for arbitrations – to minimise Telstra’s capacity to behave in ways that frustrate the intent of the regulatory regime.

1.6 Whilst undertakings may offer a way to enhance the regulatory and commercial efficiency of interconnection (as compared to the alternative approach of multiple arbitrations), any benefits will be lost if they become another avenue to lock up regulatory decisions in protracted and litigious appeals processes.  

1.7 An additional factor suggesting that merits reviews of undertakings should be removed is that the giving of undertakings is voluntary.  Hence the natural justice rationale for a merits review – that if a party can involuntarily be subject to an administrative decision, the party ought to have the right to obtain a merits review of that decision – is not present in this case.

1.8 Optus’ concerns can be addressed by amending the Bill to remove the merits review mechanism for ACCC decisions on access undertakings associated with declared access (that is, ordinary access undertakings).  Optus considers that a merits review mechanism should be retained for special access undertakings as an appropriate incentive to encourage access providers to make new investment. 

1.9 We therefore recommend the following amendments to the Bill, (the sections referred to here being references to the sections of the Act referred to in the Bill):

· Section 152CE - Omit s 152BU(2) or s 152BY(3);

· Section 152CF(1) - Omit all references to s 152BU(2) or s 152BY(3);

· Section 152CF(3) - Omit s 152BU(2) or s 152BY(3); and

· Section 152CG - Omit s 152BU(2) or s 152BY(3).

2. Giving priority to undertakings will result in more Telstra game playing

2.1 A related issue concerns the inter-relationship between arbitrations and undertakings.  The Government proposes that the ACCC’s assessment of undertakings should take precedence over arbitrations.  It does this by giving the ACCC powers to defer the consideration of access disputes.
  This reflects a “preference” to resolve issues in a multi-lateral framework as opposed to the bi-lateral solution offered by arbitrations.

2.2 Whilst there is obvious merit in having industry wide decision-making, Optus is concerned that this provision is open to regulatory gaming with resultant scope for delay and uncertainty.  The risk is that an access provider will try to thwart genuine arbitrations by lodging an undertaking late in an arbitration process or lodging multiple undertakings.  The provisions in the Bill will effectively force the ACCC to consider the access undertaking before it can make a ruling on an arbitration. 

2.3 The issue of lodging access undertakings for purely strategic purposes arose during the ACCC’s assessment of Telstra’s PSTN charges and is one of the reasons that the industry has been pushing for reform. The ACCC delayed its rulings on access arbitrations whilst it considered two separate Telstra access undertakings, both of which were subsequently rejected.  The second of these undertakings was lodged notwithstanding the fact that the price it offered was well above the price the ACCC considered reasonable in rejecting the first undertaking.  The provisions in the Bill would increase Telstra’s capacity to engage in this kind of conduct – which it already has a demonstrated track record of engaging in.

2.4 As the Bill is presently drafted, the guidance given to the ACCC in determining whether to defer consideration of access disputes does not adequately or equitably serve the interests of access seekers, access providers or end users.  A more effective balance is required to remove the scope for regulatory gaming and delay.  To address our concerns about regulatory gaming Optus proposes that the guidelines should also require the ACCC to have regard to:

· An “anti-avoidance test”, which assesses whether an undertaking was lodged to delay access on reasonable terms; it was trivial, vexatious or not lodged in good faith (i.e. similar to the rejection criteria in section 152CS, which only applies to arbitrations);

· The legitimate business interests of parties to the access dispute. This would include the commercial need to resolve access terms in a timely fashion; and

· The history of negotiations, access disputes and access undertakings in relation to the matter.  This would compel the ACCC to consider the context in which the undertaking is lodged, for example whether parties are continually using the regulatory arrangements to delay or distort access outcomes.

2.5 In addition, the Bill includes an amendment that provides that any access undertaking prevails over an existing arbitral determination.
 

2.6 The new section 152 CGB outlined in the Bill would result in a significant reduction in commercial certainty for access seekers.  It would mean that any regulatory certainty gained from ACCC arbitrations could be lost if an access undertaking is lodged and appealed by Telstra.  Optus believes this would not facilitate competition or benefit end users of telecommunications services.

2.7 Finally, the undue preference for undertakings over arbitrations in the Bill is present again where it permits deemed acceptance of undertakings by the ACT.  

2.8 Section 152 CF operates so that if Telstra lodges an undertaking and the ACCC rejects it, Telstra may then appeal to the ACT.  If the ACT does not make a decision within 6 months, then the ACCC’s decision is set aside and the undertaking is deemed to be accepted.  

2.9 The process outlined in s 152 CF creates a situation in which the ACCC’s decision to reject an undertaking – a process in which reasons are provided for such a decision – may ultimately be reversed by a process which may not be supported by any evidence or reasons.  Section 152 CF of the draft Bill would still allow the ACT’s failure to review a decision after six months to take precedence over the considered view of the ACCC.

2.10 Optus believes that this process should be reversed so that where the ACT has not made a decision within six months, the undertaking is deemed to be rejected.

2.11 To address these issues, we recommend the following amendments be made to the Bill:

· Section 152CGB - should be repealed;

· Section 152CLA – subsections 152 CLA (4) (b) and (c) should be deleted and the following new subsections should be inserted:

(a) whether the access undertaking appears to be vexatious, trivial, or not lodged in good faith; and

(b) the legitimate commercial interests of the parties to the access dispute

(c) the Commission’s previous decisions on a related access dispute, or related access undertaking;

(d) any guidelines in force under subsection (5); and

(e) such other matter as the Commission considers relevant.

· Section 152 CF (5)  - should be amended so that paragraphs (c) to (f) are deleted, the words “which ever of the following decisions is applicable:” are deleted, and in the place of these deletions the following words are inserted: “a decision to affirm the original decision of the Commission”.

3. Minimalist accounting separation requirements for Telstra will not improve transparency

3.1 The Government has announced a number of changes to the accounting separation arrangements.  These changes are designed to provide greater transparency about Telstra’s wholesale and retail costs and to address a number of “competition concerns arising from the level of vertical integration between Telstra’s wholesale and retail service”
.  

3.2 As the ACCC already gathers comprehensive accounting data from carriers under the regulatory accounting framework (RAF), we consider that the real intent of the Government’s announcement on accounting separation was to improve the transparency of this data to assist with the resolution of disputes. However, whilst Optus considers the proposed reforms are a step in the right direction, they nevertheless fall short of world’s best practice and may not meet their stated objective. 

3.3 Under the Government proposals Telstra may be required to publish “high-level” financial statements drawn from its RAF for the core services, but not the “underlying detailed financial and traffic data which is regarded as commercially sensitive.”
  This carve-out is a very significant weakness in the Government’s proposals.  The underlying cost data is commercially sensitive because it is the very data that can inform a third party whether the price offered for a service is reasonable or not.  Publication of the high-level accounts is largely a cosmetic change to the current arrangements and, in Optus’ experience, will not materially advance commercial outcomes. 

3.4 Whilst the proposed reforms explicitly allow access seekers to request the ACCC to release more detailed information, there is no guarantee that these requests will be granted.  Greater legislative guidance to the ACCC is necessary to improve the opportunity for access – on appropriately limited terms - to RAF information.  This can be achieved by expanding the legislated criteria for disclosure that the ACCC must have regard to when considering the disclosure of RAF information.  

3.5 Optus believes that greater, but limited, disclosure of information to access seekers will serve the long-term interest of end users.  It will facilitate commercial negotiations, expedite the resolution of access disputes, and is more likely to result in access prices that are cost-based and do not include monopoly profits.

3.6 The recent arbitration on Local Call Resale (LCR) provides a basis for our proposed amendments.  During the course of the LCR arbitration the ACCC engaged independent consultants to review Telstra’s RAF. Access seekers were provided with an opportunity to see selected data and make comment on it.  During that process, we understand substantial amendments were made to Telstra’s accounts in order to make them useful for establishing access prices.  Optus’ proposal is to adopt this approach more formally, by requiring the ACCC to verify Telstra’s RAF and also providing greater access to Telstra’s RAF information.  

3.7 Optus proposes that the Government should include provisions in the Bill that guide the ACCC to release detailed RAF information to access seekers for services that are subject to dispute.  The data would be released when the ACCC is satisfied good faith negotiations have broken down and once confidentiality agreements are signed.  Such a provision would achieve the transparency promised in the Government’s announcement and could be achieved within the parameters of the ACCC’s present consideration of the release of RAF information.

3.8 Optus considers that the above proposal will strike an appropriate balance between the needs for genuine transparency and Telstra’s sensitivity to full market disclosure of cost data. More importantly, the process we have proposed is likely to promote commercial over regulated outcomes.

3.9 Optus also proposes that the Government direct the ACCC to engage an independent economic audit of Telstra’s RAF information, with the objective of ensuring that the high-level statements are a true reflection of the economic costs and revenues of the services. Where necessary, the statements should be adjusted to ensure that they meet these criteria. A report from the economic auditor and the ACCC should also be made available on request to access seekers to attest to the accuracy of Telstra’s RAF information.  

3.10 This proposal will help ensure that the costing methodology, cost allocations, and the cost of capital and revenue estimates used in Telstra’s reports prepared under the RAF, accurately reflect the economics of the provision of the access service. It will also obviate the need to subject Telstra’s RAF information to the glare of full public scrutiny.    

3.11 Such amendments would achieve the transparency promised in the Government’s announcement and could be achieved within the parameters of the ACCC’s present consideration of the release of RAF information.  The additional criteria would also be consistent with the emphasis on more rapid resolution of disputes, as it would streamline and hopefully reduce disputes over access to costing information.  Such disputes have in the past consumed a great degree of resources in arbitration proceedings.

3.12 By ensuring access to RAF information is granted to the access seeker at a preliminary stage, it is feasible that the parties may reach earlier agreement on the terms of access via commercial means or an undertaking.  

3.13 Optus also notes that a key determinant of the record keeping reforms lies in the Minister issuing a direction to the ACCC.  Optus proposes that similar to other aspects of the Bill, a requirement should be placed on the Minister to issue a direction within 6 months of the amendments coming into force.  Otherwise, there is no certainty that the Minister will actually issue such a direction – as the present provisions in the Bill would empower him, but not require him, to do so.  Optus also notes that the Minister has powers under the present legislation to issue directions to the ACCC as to pricing matters, but the Minister has never issued such a direction – even though Optus amongst others has advocated this on more than one occasion.

3.14 Optus also believes that, as the direction is such a critical point of the regulatory scheme, it should be made available for public scrutiny as part of the current process of consideration of the Bill.

3.15 These changes can be achieved if the Bill makes the following changes to the Act:

· Sections 151 BU, 151 BUDA, 151 BUDB and 151 BUDC should be amended to include provisions that guide the ACCC to release detailed RAF information to access seekers for services, once an access undertaking has been lodged in relation to the services or the ACCC is satisfied that:

(a) Good faith negotiations have broken down; and

(b) A confidentially agreement has been signed by the access seeker.

· Section 151 BUAA should be amended so that the Minister must issue a direction within 6 months of the amendments coming into force.

· The Government should make a direction that:

(c) Requires the ACCC to engage in an independent economic audit of Telstra’s RAF information.  The objective here would be to ensure that the high-level statements are a true reflection of the economic costs and revenues of the services;

(d) Where necessary, these statements should be adjusted to ensure that they meet these criteria; and

(e) A report from the economic auditor and the ACCC should be issued to access seekers to attest to the accuracy of Telstra’s RAF information.

4. Limiting model terms and conditions to “core” services misses some key Telstra monopoly services

4.1 To facilitate more timely access to services and to provide increased transparency, the Government has proposed that for “core” services:

· The ACCC must publish model terms and conditions of access;

· The ACCC should prepare and publish imputation analysis; and

· Telstra should publish information comparing its performance in supplying services to itself and external access seekers in relation to key non-price terms and conditions.

4.2 Optus welcomes these measures and believes they will have positive consequences.  However, we believe the scope of the “core services” is too narrow.

4.3 The core services are currently defined as PSTN originating and terminating access, Local Call Resale (LLR) and Unconditioned Local Loop (ULL).  Optus considers that the scope of the “core” services should be extended to other services that are subject to monopoly supply.  These include transmission services, ISDN services and Digital Data Access services.

4.4 These latter services have not been subject to detailed scrutiny by the ACCC, but they are essential to the competitive supply of retail services to customers.  Optus believes that it is these services that will be the focus of the next wave of detailed regulatory scrutiny.  They are services dominated by Telstra and the source of substantial monopoly profits. 

4.5 The inclusion of these additional services within the ambit of core services will also avoid the need for their future specification in a subordinate instrument, as well as assisting in eliminating potential uncertainty regarding the ambit of core services.

4.6 We therefore propose the following amendments to the Bill to address these issues:

· Section 152AQB(1)(e) – should be deleted and the following subsections should be inserted:

(a) the transmission services (as described in the relevant declaration);

(b) the Integrated Services Digital Network services (as described in the relevant declaration);

(c) the digital data services (as described in the relevant declaration); and

(d) a declared service specified in the regulations.

� Telecommunications Competition Bill, 2002 Schedule 2, Part 2, Item 14, repealing s 152 DN (2) to (8).


� Telecommunications Competition Bill, 2002 Schedule 2, Part 2, Item 12.


� Telecommunications Competition Bill, 2002 Schedule 2, Part 2, Item 12, Item 102, substituting a new s 152 CF.


� Telecommunications Competition Bill, 2002 Schedule 2, Part 12, Item 108, amending s 152CLA of the Act.


� Telecommunications Competition Bill, 2002 Schedule 2, Part 12, Item 104, adding s 152 CGB.


� Telecommunications Competition Bill, 2002 Schedule 2, Part 16, Item 124, adding s 151 BUAA.


� Telecommunications Competition Bill, 2002, Explanatory Memorandum, pages 95 – 96.


� Telecommunications Competition Bill, 2002, Schedule 2, Part 1, Item 2, adding s 152 AQB (1).
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