Macquarie Corporate Telecommunications submission to the Senate Environment, Communications, Information Technology & The Arts Committee on the Telecommunications Competition Bill 2002

Macquarie Corporate Telecommunications (MCT) supports the intentions of the Telecommunications Competition Bill 2002 (the Bill), in general MCT believes the Bill can remedy many of the shortfalls in the current telecommunications competition regulatory regime. This should enable competition in the telecommunications sector to be more effective in future.

Properly administered, the amendments proposed in the Bill should increase the level of competition and investment in the telecommunications market. It is, however, critical to MCT and other non dominant service providers that legislation is enacted as soon as is practicable because of the current state of the telecommunications market and the lead times required for many provisions to become operable and effective.

Specifically, MCT believes three elements of the Bill are key and warrant further elaboration.

Model terms

Part 1 of Schedule 2 requires the ACCC to produce model terms and conditions for “core services.”  Properly administered this will provide benchmark terms and conditions upon which access providers must provide the services.  This will greatly assist access seekers by ensuring the prompt provision of services on reasonable terms and conditions.

At present, terms and conditions are generally negotiated over a protracted period. In addition, the dominance of the key access provider has ensured that room for negotiation is limited. As a result, it is often the case that terms that would be considered uncommercial in any other sector are ultimately imposed. 

Removal of merits review

 Part 2 of Schedule 2 removes the right to seek merits review by the Australian Competition Tribunal of ACCC final determinations in access arbitrations.  It does not however affect the right to seek judicial review of an ACCC determination that is procedurally flawed.

The purpose of an appeal mechanism is to (a) provide a determination by a more qualified arbiter and (b) to allow redress where a party believes the decision-making process is flawed or improper.   Telecommunications merits revue does not satisfy either purpose.

(a) The ACCC is better qualified and resourced to make a determination on telecommunications access issues than the Australian Competition Tribunal.  The Tribunal is an ad hoc body comprised of Federal Court judge(s) and generalist regulators who are unlikely to have any specific telecommunications knowledge.

(b) A general right of administrative review would remain available to parties if merits review were abolished.  This provides a right of review by the Courts where a party believes the decision making process is flawed or improper.  The review only focuses on the process, not the merits.  Presently, parties must undertake merits review before they can seek review by the courts.

In practice, the protracted time of the merits review process and the uncertainty arising over the period it takes place effectively undermines the commercial position of new entrant telecommunication service providers. New entrants can face considerable difficulty raising and/or committing capital under the contingent liability of an un-favourable backdated determination. 

Accounting and non-price transparency

An information asymmetry exists in Telstra’s favour in respect of internal costs and service levels within Telstra.  This asymmetry has stymied the effectiveness of the current regulatory regime. At present parties other than Telstra have limited or no information to use as evidence in Part XIC access disputes, Part XIB anti competitive conduct proceedings and section 152 anti discrimination obligations.  In addition, the lack of information adds uncertainty to investment and strategic decisions deterring new entrants and capital investment.

To address this situation, Part 16 of Schedule 2 provides for the Minister to direct the ACCC to exercise its record keeping and publication powers.  The Government has proposed that the Minister would direct the ACCC to require Telstra to:

· Prepare and publish “separated” accounts providing information on Telstra’s wholesale and retail costs of core services

· Prepare and publish information on Telstra’s performance in providing non-price services to itself (Telstra Retail) and its wholesale customers (competitors).  These will include fault handling, provisioning, billing and availability.

The ability to identify both internal pricing and non-price service levels is essential. Both the price and non-price elements contribute directly to the viability of a service.  

The proposed Ministerial Direction must be sufficiently comprehensive to be effective. It should specify that information is published that is sufficient to provide adequate evidence to allow the regulatory regime to operate and provide a degree of parity in the conditions by which Telstra Retail and its competitors obtain services on the Telstra network.  Parity is key to competition because Telstra dominates the retail market. To compete in the market a provider must be able to compete with Telstra Retail.  In addition, Telstra controls the only ubiquitous network and all providers are reliant on Telstra for access services.

