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Introduction
I believe that the Bill is a good basis for Australia to play its part in global reduction of spam. However, there are a number of legal and procedural issues which might be addressed in this Bill.

Medium neutrality
The Bill deals only with email. Email is merely another communication tool similar to post, fax or telephone. It differs from those media due to the low cost of dispatch, and bulk sending is therefore common. However, the Bill’s focus is email of a commercial nature, rather than volume. As a result, a sender may be in breach through the sending of one email. Naturally the ACA would be unlikely to take action in such a case, but it remains that the sender has committed an offence punishable by civil penalties. In fact, such organisations are more likely to have a “legitimate presence” and will be comparatively easy to trace and target.
The medium of receipt does make a difference to the “annoyance threshold” to advertising material. I receive around five pieces of advertising per day in my paper mailbox at home. One or two may be addressed to me and posted from my banks or similar, and the rest are non-specific flyers. This is an annoyance to me and a waste of paper. However, one or two per year would not be problematic. If I was to receive spam faxes even at the rate of one per week I would be quite annoyed. I am able to dispose of spam email far more quickly than I can dispose of paper flyers, and there is no waste product of email. Of course, I an unlikely to receive pornographic or otherwise offensive junk mail other than by email.
My conclusion is that volume rather than the medium of transmission should be the focus of the Bill.
Exceptions
I have read the explanatory notes surrounding the exceptions under the Bill for political parties etc. These arguments, other than for communication from a local, State or Federal government, are not persuasive. The exceptions, other than those in relation to government, should be removed.

Private right of action

The ACA has estimated that the cost to it of carrying out its functions over the first three years is approximately $3.4 million. Give such a relatively small amount it is likely that its enforcement activities will be strictly strategic. There are not private rights of action under this Bill.

An analogous situation is the private right of action under the Trade Practices Act, 1974. It is widely used, frequently as between market competitors, and without it the ACCC would require an immense litigation budget. A similar right should be permitted under the Spam Bill.

I also note that the Bill specifies the Federal Court as the appropriate venue. The Federal Magistrates should have appropriate monetary jurisdiction where issues such as injunctions are not involved.
Damages 
A person who suffers damage may be entitled to claim damages provided that:

· the ACA institutes proceedings

· the ACA is successful

· the damage can be quantified

This presents a barrier that is likely to prove too great to surmount, and it seems that damages will only be awarded in extreme cases. If we were to adopt a model involving liquidated damages, such as that used in Oregon, USA, the cost of quantifying damages would be avoided and would-be spammers will have an immediate and quantifiable deterrent. Petty damages could easily be recovered by many affected persons, frequently amounting to considerable sums.
It is important that large numbers of small claimants be able to recover damages. Spam affects not just individuals but society. If 100,000 Australians lose $1 of productivity per day then Australia loses $100,000. Only a liquidated damages model will allow our society to recoup that loss.
Conclusion
The bulk of spam received in Australia does not originate in Australia. Without effective treaties or other international agreements for enforcement of our legislation this Bill will have little impact on our mailboxes. Nevertheless the sponsors of this Bill are to be commended.
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