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BROADCASTING SERVICES AMENDMENT (MEDIA OWNERSHIP) BILL 2002

This section provides background information on the possible effect of the Broadcasting Services Amendment (Media Ownership) Bill 2002 taking into consideration the existing provisions of the Broadcasting Services Act 1992 (BSA) relating to limits on audience reach and holdings of licences.

The BSA provisions are:

· Section 53(1) prevents control of commercial television broadcasting licences whose combined licence area populations exceed 75% of the population of Australia.

· Section 53(2) prevents control of more than one commercial television broadcasting licence in the same licence area.  Exceptions to this provision are made by sections 73 and 73A, which essentially provide that additional licences issued in small single and two-service markets under sections 38A and 38B do not result in breaches of ownership limits.

· Section 54 prevents control of more than two commercial radio broadcasting licences in the same licence area.

These provisions are not affected by the Bill.

The five biggest licence areas in population are Sydney, Melbourne, Brisbane, Adelaide and Perth.  In total these represent some 63% of the Australian population.  The four largest regional licence areas in total represent an additional 27% of the population.

Note:  figures are based on ABA licence area figures, which are derived from the 1996 census.  See table below.

· Section 53(1) restricts holdings in these (and all other) licence areas to licences whose licence areas comprise 75% of the population. 

Three commercial television services operate in each of the following licence areas:  Sydney, Melbourne, Brisbane, Adelaide, Perth, Northern NSW, Southern NSW, Regional Vic, and Regional Qld (estimated 90% of the Australian population)
.

· Section 53(2) provides that the number of separately controlled commercial television services in these markets could not reduce through acquisition or mergers should the Bill be passed, irrespective of other radio or newspaper interests.  National broadcasting services would also continue to operate.

There are two service markets in Darwin, Mildura/Sunraysia, Remote and Regional WA, Remote central and eastern Australia and Tasmania (estimated 8% of the population).  The number of separately controlled commercial television services in these markets could not reduce through acquisition or mergers should the Bill be passed, irrespective of other radio or newspaper interests.  National broadcasting services would also continue to operate.

The remaining licence areas are single owner markets where one or two services are provided.  These are Broken Hill, Mount Gambier/South east SA, Riverland, Griffith/MIA and Spencer Gulf (estimated 1.6% of the population).  

	Three Commercial Service Markets
	Population*
	% of Pop

	Adelaide
	1188407
	6.65

	Brisbane*
	1761142
	9.85

	Melbourne*
	3409357
	19.065

	Northern NSW*
	1453971
	8.145

	Perth*
	1279516
	7.16

	Regional QLD*
	1290023
	7.21

	Southern NSW*
	1183771
	6.625

	Sydney*
	3610867
	20.2

	Regional VIC*
	981548
	5.485

	Total
	16158602
	90.39

	
	
	

	Single Owner Markets
	
	

	Broken Hill*
	21536
	0.125

	Mount Gambier / SE*
	62579
	0.35

	Riverland*
	33875
	0.195

	Griffith & Mia*
	53921
	0.305

	Spencer Gulf*
	107542
	0.6

	Total
	279453
	1.575

	
	
	

	Two Commercial Service  Markets
	
	

	Darwin*
	100133
	0.56

	Mildura/ Sunraysia*
	53760
	0.305

	Remote and Regional WA*
	443556
	2.48

	Remote Central & Eastern Australia*
	374632
	2.08

	Tasmania
	455796
	2.55

	Total
	1427877
	7.975

	
	
	

	Total for all Markets
	17865932
	99.94

	
	
	

	NB:  Based on ABA licence area figures which use the 1996 census.  Total population 17,879,300
	
	

	* = includes redistributed population from overlapping licence areas.  Redistributed by dividing the total overlap between two markets and subtracting from the total in each market
	
	


Canadian and proposed Australian systems

The following provides background information on media-specific regulation in Canada.  Each section also contains a reference to the Australian regulatory framework proposed by the Broadcasting Services Amendment (Media Ownership) Bill 2002. 

Cross-media ownership

No restrictions on cross-media ownership with respect to broadcasting and newspapers.  In the case of radio, cable, television and Canadian satellite programming services, ownership is examined on a case-by-case basis by the Canadian Radio-television Telecommunications Commission (CRTC).

The cross-media regime remains in relation to commercial radio and commercial television in a licence area, and newspapers associated with the licence area. The Australian Broadcasting Authority (ABA) is given the power to issue exemption certificates.

The CRTC has authority to deny, or impose conditions on, the acquisition of interests in broadcasting and telecommunications licences if it considers that the proposed concentration of ownership or common ownership in media would impact negatively on editorial independence or the diversity of media voices.

In reaching its decisions, the CRTC considers such factors as ownership composition, control of other media, and audience reach.  The CRTC’s approval is given subject to a ‘significant benefits test’ for which applicants must demonstrate that significant (and quantifiable) benefits will accrue to the public and/or the Canadian programmed production sector as a result of the proposed acquisition, generally representing a financial contribution of 10% of the value of the transaction. 

CRTC has ability to prescribe, on a case by case basis, licence conditions which are imposed on jointly-owned organisations.  Conditions imposed on past mergers have included separate management and location of newsrooms, that newsrooms shall not be linked electronically, by computer, or by any other technology, and monitoring by an independent committee.

Conditions for issuing an exemption certificate are consistent, non-prescriptive and apply in all cases.

Before issuing an exemption certificate, the ABA must be satisfied that the conditions proposed in the application are sufficiently specific and detailed, and that they will be adequate for the applicant to continuously meet ‘the objective of editorial separation’ for the set of media operations concerned within a time period specified by the ABA.  That period must be no longer than 60 days after the certificate becomes active.  

The ‘objective of editorial separation’ defined in the Bill is that separate editorial decision-making responsibilities must be maintained in relation to each of the media operations covered by an exemption certificate.  Three mandatory tests are prescribed for the objective of editorial separation to be met.  They are the existence of: 

· separate and publicly available editorial policies; and 

· separate and publicly available organisational charts in relation to editorial decision-making; and

· separate editorial news management, news compilation processes and news gathering and interpretation capabilities for each of the media operations. 

Requirements for editorial separation will not prevent the sharing of resources or other forms of cooperation between jointly-controlled media operations, provided that the requirements above continue to be fulfilled.

Conditions on mergers have included the establishment of independent committees within the organisations to investigate complaints.  The CRTC has broad general power to conduct hearings in relation to complaints.

Complaints are to be investigated by the regulator.  The ABA has specific power to investigate complaints about non-compliance with licence conditions.

Local news and information

While there are quotas for local content, there are no specific quotas for local news either in general or in relation to cross-media holdings.  Applicants for local television station licences, in their application, must demonstrate how they will meet the demands and reflect the particular concerns of their local audiences, whether through local news or other local programming.

Regional broadcasters in relation to which an active cross-media exemption certificate applies will be required to meet minimum levels of local news and information services, or to maintain existing levels where they are higher.  


Foreign ownership

Foreign investment limited to 20% of the voting interest at the licence level and 33.3% of the voting interest at the parent or holding company level.



Australia (proposed)

No media-specific provisions.  Foreign investment to be subject to the Foreign Acquisitions and Takeovers Act 1975 and Australia’s general foreign investment policy.

Restrictions on licence holdings

Television

A single entity is not allowed to own more than one television station offering a service with the same official language in the same market.  

Restrictions on ownership - no more than one commercial television licence in the same licence area; no ownership of television licences which together reach more than 75% of the population.

Radio

In markets with less than eight commercial stations in a given language, common ownership of up to three stations in that language is permitted, with a maximum of two stations in any one frequency band (AM or FM).  In markets with eight or more commercial stations in a given language, common ownership of up to four (two AM and two FM) is permitted.

Ownership of no more than two commercial radio licences in the same licence area.

United Kingdom (UK) Communications Bill

The UK proposals for reform of the cross media regulations are based on a number of considerations, including:


· “competition law cannot always guarantee the plurality that is a necessary bedrock to our democratic process”;

· newspapers are “the most editorially influential medium”;

· Channel 3 (or ITV) in the UK is “the only mass audience commercial public service television station with universal access”;

· reform is needed to “provide a clear set of rules that will give businesses the certainties they need to invest and expand”;

· the “existing rules are outdated: 

· they are not flexible enough to respond to the rapid change we have seen in media markets; and

· they appear inconsistent and directed at particular media interests”.

As a result the UK Government has announced that “[c]ross-media regulation will be reduced to three core rules, to regulate the three forms of media voice: national, regional and local: 

1. A rule limiting joint-ownership of national newspapers and Channel 3: 

(a) no one controlling more than 20% of the national newspaper market may hold any licence for Channel 3; 

(b) no one controlling more than 20% of the national newspaper market may hold more than a 20% stake in any Channel 3 service; 

(c) a company may not own more than a 20% share in such a service if more than 20% of its stock is in turn owned by a national newspaper proprietor with more than 20% of the market. 

2. A parallel, regional rule: no one owning a regional Channel 3 licence may own more than 20% of the local/regional newspaper market in the same region.

3. There will also be a scheme to uphold the plurality of ownership that exists in local media.  This should ensure that at least 3 local commercial radio operators, and at least 3 local or regional commercial media voices (in TV, radio and newspapers) exist in most local communities.” 

Note:  In Australia, the following provisions relating to limitations on ownership and reach are preserved:

· ownership of no more than one commercial television station in the same licence area; 

· no ownership of television licences which together reach more than 75% of the population; and 

· ownership of no more than two commercial radio licences in the same licence area.

Background information on the effects of these provisions is earlier in this paper.

Newspaper groups likely to be affected by the rules restricting firms with 20% of the national UK newspaper market reportedly include:  Trinity Mirror, Daily Mail and General Trust, and News International.
The following text is taken directly from the ‘policy narrative’ which was released with the draft legislation by the Secretary of State for Trade and Industry, and the Secretary of State for Culture, Media and Sport.

The deregulation proposed will allow newspaper proprietors to buy into national and local radio markets, and into Channel 5, creating many new opportunities for investment and growth.  However, in the Government's judgement, joint ownership of a substantial share of the national newspaper market and a substantial part of Channel 3, the only commercial public service broadcaster that currently has universal access to a mass audience, would represent an unacceptable concentration of influence in the current circumstances. 

The rule preventing joint ownership of a regional ITV licence and more than 20% of the local/regional newspaper market in the same region runs parallel to the national '20% rule'.  Regional TV and regional/local newspapers are the two most important media, in size and scope, at regional or city level.  This rule will prevent any one company becoming the most influential voice in both. 

[S]ome new forms of cross-holding will be allowed: 


· Joint-ownership of national TV and national radio licences. 

· Joint ownership of a regional Channel 3 licence and a local radio licence in the same area (as long as there are two or more other radio stations that reach more than 50% of the adult population in the radio station's area). 

· Ownership of more than 20% of the national newspaper market and Channel 5. 

· Ownership of more than 20% of the national newspaper market and national and/or local radio licences. 

In addition, the complicated rules on cross-ownership of local newspapers and local radio services will be simplified and relaxed, to allow joint-ownership as long as there are two or more other radio stations that reach more than 50% of the adult population in the radio station's area; and the newspaper owner stays within the limit established by the local radio ownership scheme. 

There are currently a set of rules that together stipulate the application of a loosely defined public interest test to any acquisition of any broadcasting licence by any newspaper owner.  These rules, and the uncertainty and costs they create, are disliked both by newspaper proprietors and by regulators.  They will be removed ­ the rules that remain constitute a sufficient check on the power of newspaper proprietors for the public interest to be satisfied. 

Newspaper transfers will be treated so far as possible in a manner consistent with other mergers considered by the competition authorities.  However, the Enterprise Bill provides for such mergers to be scrutinised by reference to a competition test:  will the transfer be expected to lead to a substantial lessening of competition?  Those newspaper transfers that potentially raise plurality concerns will require wider regulatory scrutiny in order to protect the additional public interest involved in such transfers.  In relation to these transfers, therefore, the Secretary of State will retain the power to refer transfers for wider investigation by the Competition Commission by an extension of the provisions in the Enterprise Bill dealing with "exceptional public interest" ("EPI") cases.  This will be directed to those cases that involve the public interest in accurate presentation of the news, free expression of opinion and plurality of views in the Press ­ "plurality" for short. 

Note:  In Australia, the cross-media regime remains in relation to commercial radio and commercial television in a licence area, and newspapers associated with the licence area. The Australian Broadcasting Authority (ABA) is given the power to issue exemption certificates.

Content regulation

The regulatory framework provided by the rest of the Bill will ensure that any increased concentration of ownership does not dilute the quality, diversity or impartiality of broadcast content.  Regulators will be able to act in response to the changing market that consolidation will bring. 

ITV will still consist of regional licences, with requirements for UK regional production and programming, as well as independent production and original production.  OFCOM will have the power to vary these licences whenever they change hands, to maintain their regional character. 

Under the new regulatory regime for public service broadcasters, Channel 5 will also have requirements for independent production and original production.  There will be provision for OFCOM to vary the terms of the Channel 5 licence to alter the scale of these requirements.  The Secretary of State will also be able to alter the public service remit of the service.  If the Channel 5 licence changes hands, OFCOM will be able to vary the licence to maintain the existing character of the service. 

There will continue to be stipulations on the ownership and provision of TV news services (for ITV stations) to ensure the independence and quality of news that people particularly trust.  There will be a power to introduce a nominated news provider system for Channel 5, if it becomes clear that Channel 5 has gained a significant share of the audience for free-to-air news, comparable to ITV's share. 

OFCOM will have a new duty to protect and promote the local content of local radio services, and they will now be able to vary the licences for such services on a change of control, to maintain their local character. 

OFCOM already have the power to investigate the news/current affairs programming of any local radio service where they have cause to suspect that news is being presented without due accuracy or impartiality, or that undue prominence is given to views or opinions of particular persons or bodies in matters of political or industrial controversy.  This power may become more important in the light of the likely consolidation in local radio markets, and OFCOM will need to use it to pay particular attention to matters of impartiality. 

Note:  In Australia, regional broadcasters in relation to which an active cross-media exemption certificate applies will be required to meet minimum levels of local news and information services, or to maintain existing levels where they are higher.
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