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Scope of this submission

My comments in this submission are mainly confined to the Bill’s proposed changes in schedule 2  to the current restrictions on cross media ownership. 

Plurality in media systems

The cross media rules exist alongside other measures to protect a degree of plurality and diversity in the Australian media system. The importance of media diversity for democratic political culture is recognised in communications law and policy in many countries, albeit in many ways and forms. In the United States, the key term is ‘the market place for ideas’, encapsulated in the jurist Oliver Wendell Holmes’ 1919 dictum that ‘the ultimate good is better reached by free trade in ideas’. The term  diversity in the US policy context often refers to the representation of different demographic groups in media production and content. In Europe, the notion of pluralism is a touchstone, embracing not only access to a variety of points of view but also diversity in content, and the representation of different geographical regions. 

Given these varying emphases, Tambini (2001) provides a useful typology of the different policy meanings of media pluralism. He distinguishes between policies designed to protect three different aspects of pluralism:

· plurality of sources of news and information, 

· plurality of content, and

· plurality of accessible choices for media consumers. 
This typology enables us to set out a policy matrix: the table below is an example. Each aspect of pluralism requires different regulatory instruments. An overall approach to ensuring pluralism involves a mix of regulatory and institutional responses. 

	Policy goal
	Plurality of sources of information
	Plurality of content
	Plurality of choices for viewers

	Problem (example)
	Undue influence of private interests
	Lack of children’s programmes
	Narrowing of choice; exclusion of competition

	Policy response

(example)
	Ownership and control rules; PSBs
	PSBs; quotas
	Must carry rules


(After Tambini 2001, Napoli 1999)

In Australia, our cross media rules, alongside the structural diversity of the broadcasting system, seek to preserve plurality of sources of information. Content pluralism is addressed through quotas and the presence of the national and community broadcasters. We have done little so far to ensure accessible choices for viewers, but these issues have been raised by the proposed Foxtel-Optus agreement, and also underlie standards setting powers for digital transmission.

Changes are necessary

Our cross media rules reflect the compromises and contingencies of the 1980s and they do need to be reviewed. They have shaped Australian media around the structural separation of print and broadcasting. But they have  never been amended to apply to new media forms and distribution platforms, such as subscription television, datacasting, Internet media or telecommunications. The result has been the emergence of a whole new generation of cross media interests outside the scope of the current rules. Considerable cross-ownership now exists both within new media and between new and old media; Foxtel, owned by Telstra,  the Packers’ Publishing and Broadcasting Limited and News Limited is one example. Telstra’s almost-but-not-quite purchase of the Nine Network in 1999 would not have been prevented by the current rules. 

All this recent history does not of course mean that the cross media rules should now be abandoned: it means that we do need some kind of media and communications-specific means of ensuring that market developments in this sector are not counter to the public interest.

The proposed new test

The Bill recognises that competition law on its own is not the right tool for the job. It also recognises that we need to frame a new regulatory structure around the changing technologies of the industry: an updated set of cross media rules are unlikely to suffice. The Bill proposes a public interest test to be administered by the ABA, which if satisfied will permit the ABA to grant exemptions to the cross media rules. The proposed test is intended to ensure the editorial separation of merged entities. It has three elements, all mandatory:

(a) separate editorial policies;

(b) appropriate organisational charts; and

(c) separate editorial news management, news compilation processes and news gathering and interpretation capabilities.

Problems with the proposed test

In my view, the exemptions the Bill offers to the current cross media restriction provide insufficient protection for diversity and plurality.

First, although the Bill is intended to offer a ‘more objective’ test than that proposed by the Productivity Commission, it may be that this test will be at least as opaque as any test of diversity concerned with ownership. What will be meant by the requirement for a ‘separate editorial policy’; what exactly are separate ‘management, processes and  capabilities’? It is true that measuring the effects of ownership changes on media pluralism will always require judgement, and a test such as the PC proposed might take into account a range of market and audience-based measures. But the vaunted objectivity of the proposed test is prejudiced by the hazy and indistinct character of its basic requirements.

Second, if we attempt to position this scheme within  the matrix of regulatory possibilities for protecting pluralism, where would it fit?  At best it may ensure a plurality of editors, but this is not the same as a plurality of sources of information. A plurality of sources of information requires a plurality of organisations which employ editors and journalists, and own and sell the news and information which is produced. Ensuring a plurality of editors falls somewhere between industry regulation and content regulation, but does not address some of the key problems which policy in this area seeks to address. The electronic media are highly concentrated. They remain the main sources of news and information for Australians, and there is the continuing risk of undue individual, commercial or political influence over public opinion.

In this context it is worth noting that the proposed test is not a test of editorial independence. Instead it is about ‘separation’. A test of editorial independence would require much more extensive positive guarantees such as:

· The right to reject material provided by management;

· The right to allocate resources within a budget;

· The right to reject advice on editorial policy; and

· The right to criticise the media organisation’s own group or parent company. 

Third, there are more pressing issues concerning Australian media pluralism and competition. The Explanatory Memorandum registers a number of important concerns about the effect of the cross media rules in restricting competition and reducing the scope for new players. However, the cross media rules are only one element in a range of anti-competitive provisions in current broadcasting law. The prohibition on new commercial television licences until 2007, and the datacasting episode, appear to be more egregious restraints on new players and services. While past commitments made to incumbent broadcasters may make it difficult to adjust policies in this area, there is a strong public interest in a successful conversion to digital broadcasting. Such a conversion, properly regulated, would greatly strengthen pluralism in Australian media.

Conclusion

The proposed changes will do little to protect diversity in a concentrated and highly protected industry. In my view, it is essential that reforms in the area of ownership and control be connected to a broader view of the future of broadcasting: the problems and prospects of digital terrestrial transmission; the dynamics of consolidation and convergence across the communications industries; the changing nature of the Internet; and our longer term conception of the role of public and community broadcasting.
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