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Executive Summary

This submission from the Australian Competition and Consumer Commission (the Commission) is made to the Senate Environment, Communications, Information Technology and the Arts Legislation Committee for its inquiry into the Broadcasting Services Amendment (Media Ownership) Bill 2002 (the Bill).

The Commission’s submission is made at the invitation of the Committee.  It seeks to inform the Committee of the Commission’s views on the implications of the Bill for the administration of general competition law and to answer the Committee’s specific question on the alternative regulatory option of introducing a media-specific public interest test into the Trade Practices Act 1974 (the TPA).  Such an amendment to the TPA would raise some significant issues that would require careful consideration.  

The Commission is of the view that the TPA should apply to the media as it applies to other industries, reflecting the fundamental principle embodied in the 1994 Competition Principles Agreement of universal and uniformly applied rules of market conduct.  Under the Competition Principles Agreement, any legislation that restricts competition should be retained only if the benefit it brings to the community as a whole outweigh the cost and if the objectives can only be met through restricting competition.

Accordingly, any media-specific public interest test – whether that test is introduced into the Broadcasting Services Act 1992 or the TPA, or is administered by the Commission, the Australian Broadcasting Authority, or any other agency – should be applied in addition to the existing merger and acquisition provisions of the TPA.

The nature of the proposed editorial separation test for cross-media exemption does not, of itself, raise specific competition issues.  Any media acquisition will remain subject to the merger and acquisition provisions of the TPA.  Accordingly, the Commission does not wish to comment on this issue.  Moreover, the Commission does not advocate a particular position in relation to the regulation of media ownership.  Rather, as requested by the Committee, this submission comments on the relative competitive and administrative issues raised by the Bill and, the alternative of introducing a media-specific public interest test into the TPA.  

Various issues would arise under such a proposal, including the level of specificity in the relevant social criteria that are to be taken into account under the media-specific public interest test.  The criteria could be broad, offering flexibility and responsiveness to changing circumstances, or could be narrower.  These criteria would necessarily be dependent on the policy objectives of the legislation.

Having the entire acquisition process administered by the one agency, as would be the case if the Commission was to administer a new media-specific public interest test under the TPA, may have the advantage of reducing duplicated effort.  If two separate agencies are required to undertake inquiries into the same merger or acquisition, there will necessarily be some areas of overlap.

The Commission already undertakes public interest assessments in some circumstances (eg. authorisations) and to this extent has developed experience and expertise in making broader ‘public interest’ judgements.  However, it may be argued that the Commission, with its focus on ‘economic competition’ is not the most appropriate agency to administer a media-specific public interest test. 

If it is decided that the Commission is not the most appropriate agency to administer such a public interest test, then the Commission submits that no amendment should be made to the TPA.  Moreover, the Commission submits that there should be no changes to the TPA whatever course of action may be adopted as a result of the inquiry, except to the extent that legislation may be drafted to allow for an additional ‘media-specific’ public interest test that enables the Commission to take account of media-specific public interest concerns.
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1.
Introduction

The Australian Competition and Consumer Commission (the Commission) is the independent statutory authority responsible for compliance with, and enforcement of, the Trade Practices Act 1974 (the TPA), the statutory object of which is to enhance the welfare of Australians through the promotion of competition and fair trading and provision for consumer protection.

The Commission’s stated objectives include to:

· secure compliance with the TPA by responding to complaints and inquiries and by observing market conduct and initiating action when required;

· foster competition, fair trading and protection for consumers by taking initiatives to overcome market problems; and

· inform the community at large about the TPA and its specific implications for business and consumers.

The Commission also has responsibilities under legislation other than the TPA, including under Part 7 of the Broadcasting Services Act 1992 (the BSA) which requires the Commission to report to the Australian Broadcasting Authority (the ABA) on the competition implications of the allocation of pay TV broadcasting licences to applicants.  In addition, the ABA is required, under s 96A of the BSA, to consult with the Commission in monitoring cross-media ownership of pay TV licence holders.  

The Commission makes this submission in response to an invitation from the Senate Environment, Communications, Information Technology and the Arts Legislation Committee to assist with the Committee’s consideration of the Broadcasting Services Amendment (Media Ownership) Bill 2002 (the Bill).  

The Commission had not, prior to receipt of the Committee’s invitation, intended to make a submission to the Committee’s inquiry because the Bill does not directly impact on the operation of the TPA or the Commission’s activities.  Moreover, the issue of media ownership regulation has previously received extensive examination in the course of the Productivity Commission’s inquiry into Broadcasting regulation (to which the Commission made a submission).  The Productivity Commission’s final report on that inquiry made a number of recommendations in relation to the regulation of media ownership which, the Commission understands, the Government considered when developing the Bill.

The Committee’s invitation indicated that it wanted to be informed of the Commission’s views on the Bill’s implications for the administration of general competition law.  In particular, the Committee sought the Commission’s view on the proposed media-specific public interest test and the suggestion (by some submissions already received by the Committee) that a media-specific public interest test should be introduced into the TPA, and administered by the Commission.

The nature of the proposed editorial separation test for cross-media exemption does not, of itself, raise specific competition issues.  Any media acquisition will remain subject to the merger and acquisition provisions of the TPA.  Accordingly, the Commission does not wish to comment on this issue.  Rather, the Commission’s submission briefly discusses the application of the TPA, as it stands, to the media sector and why, in the absence of the cross-media ownership restrictions, reliance solely on the TPA may not be sufficient to achieve the Government’s objectives of diversity and plurality of information and opinion.  The submission goes on to raise the issues that would need to be considered if such an amendment to the TPA was being considered.

The Commission submits that there should be no changes to the TPA whatever course of action may be adopted as a result of the inquiry, except to the extent that legislation may be drafted to allow for an additional media-specific public interest test that enables the Commission to take account of media-specific public interest concerns.

2.
Cross-media ownership and the Trade Practices Act

There appears to be general recognition of the great dynamism and innovation in media, and in particular electronic media: it is an industry in constant transition.  There is a trend towards convergence of technologies, services and enterprises in the media sector.

The TPA seems to be a particularly suitable piece of legislation to apply to this sector of the economy.  It is based on very sound and enduring principles, is general in character and capable of adaptation to changing circumstances.  As convergence occurs between industries, the TPA provides a set of principles that can respond to the fast evolution of the industries, and that are capable of adapting to changing market boundaries, new technology and globalisation.

However, there may be problems with relying entirely on the provisions of the TPA to ensure that government’s social as well as economic objectives are achieved.  In the absence of cross-media ownership laws, the merger and acquisition provisions of the TPA may not prevent the consolidation of different media interests which fall within separate markets.   In applying the TPA to competition in the media generally, it has been the Commission’s approach in the past that print and electronic media operate in separate markets following the application of market definition principles.  For example, while cross-media ownership rules may prevent a television operator from acquiring certain newspaper interests, it would appear prima facie that the TPA would be unlikely to prevent such an acquisition.  However, it is important to note that any transaction will be examined closely at the time it is proposed to take account of all the circumstances and to take account of any changes in the nature of the markets or their analysis since the time of earlier studies of mergers by the Commission.  It is arguable therefore that the TPA’s concern with economic competition may be insufficient in fulfilling the social objectives of the cross-media ownership restrictions.

The reasons why the TPA may not always be a solution to issues of media diversity lies in an understanding of the TPA, the economic rationale behind the TPA, the principles established by the courts in applying the TPA and the approaches adopted by the Commission in enforcing the TPA.  A complete discussion of these issues is not possible in this submission; however, Attachment A contains a discussion of market definition principles as they have previously been applied to various media sectors.  This discussion is useful in exposing why the TPA, as it stands, may not prevent the acquisition of media interests in different sectors.

However, given the changing nature of media markets, market definition issues will, as indicated above, need to be looked at separately in each case to assess the degrees of competition between different types of media.  For example, technical convergence is reducing the distinctions between previously separate markets.  On the other hand, new technology has brought with it new and different markets that may now also need to be considered.

3.
A media-specific public interest test in the TPA

The Committee has requested that the Commission comment on the possibility of the introduction of a media-specific public interest test, administered by the Commission, as an alternative to the editorial separation exemption, administered by the Australian Broadcasting Authority, introduced by the Bill.  

The Commission expresses no view as to whether a media-specific public interest test should be introduced into the TPA.  However if a media-specific public interest test were to be introduced into the TPA, the Commission would expect that the existing merger and acquisition provisions of the TPA would continue to apply as they presently do and then be subject to the media-specific public interest test.  Thus, a media acquisition would be prohibited unless the Commission found it was not likely to result in a substantial lessening of competition in a market and was not contrary to the public interest.  Unless both tests were passed, the acquisition would not be allowed. 

In considering whether a media-specific public interest test should be introduced into the TPA, two key issues would appear to require consideration:

· the merits of introducing a media-specific public interest test into the TPA; and

· if introduced, the form such a media-specific public interest test would take.

Whether such a test should be introduced into the TPA, or another Act, would appear to hinge on the decision as to which agency will administer the test.  If it was decided that the Commission should administer the test, then it seems logical that the test should be introduced into the TPA.  However, if the Commission were not considered to be the most suitable agency to administer a media-specific public interest test, then in would appear inappropriate to introduce a non-competition related test into the TPA.  

In deciding which agency is the most appropriate to administer a media-specific public interest test, the nature of the proposed test appears to be an important consideration.  The media-specific test could be a general ‘public interest’ type test (potentially with specific criteria to consider).  This would seem to allow a broad and flexible consideration of the benefits of a proposed merger, similar to the current authorisation test.  Narrower tests could also be introduced, of which the Bill’s editorial separation is an example.

Since the Commission’s principal focus is on questions concerning ‘economic competition’, it could be considered that the Commission is not the most suitable agency for adjudicating upon questions involving broad judgements about plurality and diversity.  However, it should be noted that the Commission already undertakes public interest assessments in some circumstances (eg. authorisations
) and to this extent has developed experience and expertise in making broader ‘public interest’ judgements.

Having the entire acquisition/merger process administered by the one agency may also have the advantage of reducing duplicated effort.  If two separate agencies are required to undertake inquiries into the same matter (one on competition and the other on media-specific public interest), there will necessarily be some areas of overlap.

Other issues that would need to be considered if a media-specific public interest test was to be introduced into the TPA include the definition of ‘media’ (ie. to what sectors would the test need to be applied) and the process (if any) of notification.  At present there is no obligation on parties to advise the Commission of proposed acquisitions or mergers.  It may be necessary to require notification of certain (major) media mergers/acquisitions to enable application of the media-specific public interest test.  While the Commission would expect a media-specific public interest test would be separate and additional to the competition analysis, the drafting of any additional provisions would require consideration of their relationship with inter alia the authorisation and undertaking provisions of the TPA.

By amending the TPA to introduce a further public interest test solely for media mergers, competition law would be treating one industry differently to others.  This might appear to conflict with the goal of national competition policy to apply, as far as possible, universal and uniform rules of market conduct to all market participants regardless of the form of business ownership.  However, the special treatment that this option carries with it does not mean that the media would be exempt in any way from the application of the TPA and it can be argued that there are special policy reasons for this special treatment.  It should be noted that the TPA already contains special provisions in the areas of telecommunications and liner shipping to deal with particular elements of those industries.

4.
Conclusions

The Commission takes the general view that the TPA should be applied to all industries equally in accordance with the 1994 Competition Principles Agreement.  The TPA plays an important role in protecting competition in the media sector.  In this way it also makes an important contribution to diversity and plurality.  

With respect to questions about cross-media ownership laws, the issues raised here do not directly involve competition matters.  Accordingly the Commission has expressed no views in this area and mainly seeks to draw attention to the kinds of options which might be considered if there are amendments to the TPA to provide for a media-specific public interest test.

The Commission submits that there should be no changes to the TPA whatever course of action may be adopted as a result of the inquiry, except to the extent that legislation may be drafted to allow for an additional media-specific public interest test that enables the Commission to take account of media-specific public interest concerns.  Moreover, the Commission submits that such an amendment should only be made in the event that the Commission is deemed to be the most suitable agency to administer such a test.  In the event that the Commission is not considered to the most appropriate agency to administer such a test, then no amendment should be made to the TPA.

Attachment A

Market definition principles applied to media sectors

General market definition principles are discussed in the Merger Guidelines.  In considering how these general principles might be applied to determine what might constitute the relevant markets in media, it is useful to revisit the Report from the House of Representatives Select Committee into the Print Media where this question was discussed.  In the Trade Practices Commission’s Submission to the Select Committee in September 1991, the Commission noted that market place inquiries, particularly of major advertisers, tended to indicate that whilst there was some competition between print and electronic media for advertising of certain products, that competition was limited, and that there are substantial core markets for print and electronic markets separately.

In its submission to the Select Committee, the Commission noted that its inquiries up to that time in a number of print media mergers revealed that in the advertising market, television or radio advertising was no significant substitute for newspaper classified advertising particularly of real estate.
  The Commission accepted that in terms of the provision of news and information there was some substitutability between print and electronic media, and that for advertising of certain particular products there was substitutability, but that print and electronic media nonetheless constituted core and separate markets.

Apart from the substitution aspects the Commission also needs to make an assessment of the geographical boundaries of a market.  For instance, in the 1987 News Ltd/Herald and Weekly Times merger the Commission found that there were distinct print media markets which were effectively confined to particular metropolitan areas.  For example, it did not consider that Brisbane’s Courier Mail competed with the Melbourne Sun. In each of Brisbane and Adelaide, however, the Commission did take the view that the aggregation of the metropolitan newspapers in those two cities resulted in market dominance.  Similarly, in 1990, the Commission considered that the acquisition by WA Newspapers of the Perth Daily News would result in dominance in the metropolitan newspaper market in Perth.

In examination of market definition issues in electronic media, the Commission has considered the consumption patterns of consumers.

Broadcasting competes with other types of media such as cinema, newspapers, magazines, video games and the Internet.  However, the Commission has not taken the view that broadcasting and these other forms of media are sufficiently substitutable from the perspective of consumers to be considered to be part of the same market.  Broadcasting often has an immediacy which is not found in many competing types of media and consequently, consumers find that broadcasting has fewer substitutes than some other media.  For example, live sporting broadcasts and live broadcast news reports cannot be substituted easily by other forms of media, although internet provision of some of these services may soon begin to be somewhat of a substitute in terms of immediacy (while not providing some of the other attributes of broadcasting).

As indicated in the main submission text, the Commission looks at each transaction at the time it occurs to take account of circumstances, including any changes in the character of the market since the issues have previously been considered.

Attachment B

The authorisation process

The authorisation provisions in Part VII of the TPA provide a mechanism for the Commission, or the Tribunal on review, to exempt mergers from the application of Part IV where they would result, or be likely to result, in such a benefit to the public that they should be allowed to take place. The Commission has the power to make determinations in relation to applications for authorisation of acquisitions which would otherwise be subject to section50 or section50A.

The Tribunal has the power to review determinations made by the Commission, where an application for review is made by an interested party. A review by the Tribunal is a rehearing of the application for authorisation on the basis of the material placed before it, which may include new material not presented to the Commission.
 It is not a review of the Commission’s decision in the sense of ruling on alleged errors in the Commission’s findings or procedures. The Tribunal will reach its own conclusions on whether authorisation should be granted and if so subject to what conditions.

Once authorisation is granted in relation to an acquisition, neither the Commission, the Minister, nor third parties can take action under the TPA to overturn the acquisition. The immunity only runs, however, once authorisation is granted and for the period for which authorisation is granted. The Commission cannot initiate the process – the acquirer must lodge the application.  While the Commission may suggest an authorisation application should be lodged, the decision on whether or not to do so ultimately lies with the parties.

The Commission has a period of 30 days to consider an application. This may be extended to 45 days for complex matters. It may also be extended by the Commission requesting information from the applicant or with the agreement of the applicant. The Commission endeavours to deal with applications for authorisation as expeditiously as possible, subject to meeting its statutory obligations. If the Commission has not made a determination in the relevant period, the authorisation is deemed to have been granted.

The authorisation process is a public process, in which any interested party may make a submission. Submissions are open for inspection on a public register, and there may be provision for a conference of interested parties.  There is, however, provision for maintaining confidentiality of commercially sensitive information or otherwise where it appears desirable to the Commission to grant confidentiality.

Section 90(9) provides that the Commission shall not grant authorisation unless it is satisfied in all the circumstances that the proposed acquisition would result, or be likely to result, in such a benefit to the public that the acquisition should be allowed to take place. The onus is on the applicant to satisfy the test.


The Evaluation of Public Benefit/Detriment
In making its evaluation, the Commission adopts the approach set out by the former Trade Practices Tribunal (now the Australian Competition Tribunal) of comparing the position that would apply in the future were the proposed acquisition not given effect, with the position in the future which would arise if the proposed acquisition were given effect.
  This requires an integrated analysis of both public benefit and public detriment.

Public benefit is not defined by the TPA, except to the extent that it requires that significant increases in exports or import replacement be considered as public benefits and that the Commission take account of all relevant matters relating to international competitiveness (s.90(9A)).  However, the Tribunal has suggested in QCMA that the term should be given its widest possible meaning:

‘...anything of value to the community generally, any contribution to the aims pursued by society including as one of its principle elements ... the achievement of the economic goals of efficiency and progress.’

Following the broad interpretation of potential public benefits adopted by the Tribunal, the Commission has generally identified the following matters which could constitute public benefits:

· economic development, eg. in natural resources, through encouragement of exploration, research and capital investment;

· fostering business efficiency, especially where this results in improved international competitiveness;

· industrial rationalisation resulting in more efficient allocation of resources and in lower or contained unit production costs;

· expansion of employment or prevention of unemployment in efficient industries and employment growth in particular regions;

· industrial harmony;

· assistance to efficient small businesses, such as guidance on costing and pricing or marketing initiatives which promote competitiveness;

· improvement in the quality and safety of goods and services and expansion of consumer choice;

· supply of better information to consumers and businesses to permit informed choices in their dealings;

· promotion of equitable dealings in the market;

· promotion of industry cost savings resulting in contained or lower prices at all levels in the supply chain;

· development of import replacements;

· growth in export markets; and

· steps to protect the environment.

However, as emphasised by the Tribunal, public benefits in the form of increased efficiency and better resource usage, resulting in lower unit costs are most important in the consideration of applications for the authorisation of mergers.  Efficiencies may take many forms, eg. economies of scale and scope, more efficient technology resulting in reduced input and/or energy costs or the combining of complementary research and development facilities.

The concept of a benefit to the public is not limited to a benefit to consumers. A benefit to a private party which is of value to the community generally is a public benefit.
 For example, a merger may result in economies of scale or other resource savings which may not be immediately available to consumers in lower prices.  The community at large has an interest in resource savings, releasing those resources for use elsewhere.

However, the interests of the public as purchasers, consumers or users are relevant.
  Lower prices for consumers and lower input costs for business, with potential ramifications for international competitiveness, are considered by the Commission to constitute public benefits. Furthermore, when comparing the situation that is likely to prevail with and without the proposed merger, it is critical to consider the likely durability of the claimed public benefits.

The Commission can grant authorisation subject to conditions (s.91(3)). The Commission may consider it appropriate in certain cases to grant authorisation subject to conditions which ensure that the claimed public benefit is likely to eventuate or to lessen any detriment that might result from the acquisition. Conditions may include a requirement that the applicant provide relevant undertakings. Such undertakings are now enforceable at law (s.87B).

� 	Section 2 of the TPA.


� 	The authorisation process is outlined at Attachment B.  Essentially, the Commission can exempt mergers from the application of the prohibition on anti-competitive mergers (as well as exempting other conduct from the other prohibitions) if it is likely to result in such a benefit to the public that they should be allowed to take place.


� 	With respect to commercial radio broadcasting, note that the Trade Practices Commission published a paper, ‘Market definition and competition issues in commercial broadcast radio’ (June 1994, AGPS, Canberra), discussing the Commission’s thinking on competition issues and particularly issues of market definition relating to commercial radio.


� 	These issues will automatically be reviewed in the consideration of future mergers.  Indeed, the Commission is currently considering market definition in various media (and other) markets in the context of its examination of the Foxtel/Telstra and Foxtel/Optus pay TV agreements.


� 	Re Queensland Co-operative Milling Association Ltd and Defiance Holdings Ltd (‘QCMA’, 1976), ATPR 40-012, at 17,226-17,227;  Re Tooth & Co Ltd and re Tooheys Ltd (‘Tooth & Tooheys’, 1979), ATPR 40-113, at 18,183;  Re Rural Traders Co-operative (WA) Ltd & Ors (1979), ATPR 40-110, at 18,122-18,123.


� 	QCMA, op.cit., at 17,244;  Re John Dee (Export) Pty Ltd & Ors. (1989), ATPR 40-938, at 50,206.


� 	Tooth & Tooheys, op.cit., at 18,186-18,187;  Re Media Council of Australia (No.2) (1987), ATPR 40-774, at 48,419;  John Dee, op.cit., at 50,206.


� 	QCMA, op.cit., at 17,242.


� 	Re ACI Operations Pty Ltd (1991), ATPR 50-108, at 56,067.


� 	Re Rural Traders Co-operative (WA) Ltd & Ors (1979), ATPR 40-110, at 18,123.


� 	QCMA, op.cit,, at 17,242.


� 	Brunt  M, ‘The Australian Antitrust Law After 20 Years - A Stocktake’, Review of Industrial Organisation, (1994) Vol.9, No.5, p 508.
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