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Summary

This submission discusses the Bill’s proposals for a public interest test for mergers in the context of the much misunderstood British system of commercial television regulation. It argues that while the distinction drawn in the Explanatory Memorandum between plurality of ownership and diversity of news sources is valid and useful, the current proposals fail to provide the necessary policy mechanisms to deliver the latter goal. It is recommended that a further inquiry consider developing a modified version of the British system that would require the outsourcing of the provision of all commercial television news services.
____________________________

The Delicate Art of Drawing Analogies with the British Case 

In discussions of Australian cross-media ownership policy in recent years, analogies with the British case are common. However, British developments are usually so decontextualised and selectively cited here that the analogies are often quite misleading.
 

The current discussion is no exception to this trend. The key step in the rationale for the Government’s proposed public interest test in the Bill turns on alleged precedents in recent policy developments in the UK. Paragraph 95 of the Explanatory Memorandum implies that the British have decided to reform their cross-media rules in response to difficulties of avoiding ‘subjective’judgement concerning the implications of mergers by the British commercial television regulator, the Independent Television Commission (ITC). The Government’s proposals are thus advanced as a more suitable ‘objective’ one in subsequent paragraphs. 

While it is true that a major overhaul of the British system is currently underway, the memorandum’s implication that the British mode of commercial televison regulation lacks ‘objective’ criteria of ‘public interest’ could not  be further from the truth. Indeed, as is detailed below, it is significant that those ‘objective criteria’ have been promised to be maintained in the ‘more flexible’ regime just announced in draft legislation on May 7, 2002.  Some background to the British system is thus necessary. 

The Role of ‘Public Interest’ in the British Regulatory System. 

The chief difference between the Australian and British systems of commercial television regulation is that the British relies on ‘positive’ content and structural regulation and the Australian is a largely ‘negative’ one that barely recognizes the distinction between structural and content regulation. 

‘Positive’ content regulation refers to the establishment of  regulatory codes (in the Australian sense of enforceable compulsory standards) that establish qualitative pre-requisites for programming and charters (like those associated with the BBC and ABC).
 In the case of television journalism the British codes take the form of remarkably detailed provisions for ‘fairness’ and  ‘impartiality’. These are similar to the standards advocated here by the Productivity Commission in its report on broadcasting.
 Australia at present has no such enforceable codes (ie standards) for television journalism. 

However, the full originality of the British system lay in its combination of fairness and impartiality codes with a structural model which prevented direct competition for the same audience and advertising revenue. The USA/Australian model of convergently competing commercial networks was avoided. This was initially achieved by granting regional monopolies to the companies that shared the first commercial channel (ITV) and the granting of a second channel to the BBC (BBC-2).  Although Channels 4 (from 1982) & 5 (from 1997) are also advertising funded, they have minority remits which have (so far) prevented them from competing for the same audiences as the ‘mainstream’ channels, BBC-1 and ITV.
 The British thus understand all five of their terrestrial free-to-air channnels to be ‘public service broadcasters’. 

Consistent with this understanding is the most remarkable structural innovation of the British system: the prevention of ‘in house’ news production by the Channel 3 companies. A separate entity, ITN (Independent Television News), has always produced the main Channel 3 news bulletins in its role as ‘the nominated provider’, selected by commercial regulator (currently the ITC) consistent with charter requirements. More recently, this ‘guaranteed’ role has been subjected to competitive challenge.
 ITN has also competitively obtained the contracts to provide news to Channels 4 & 5.

So, the British system’s key features can be summarised in this table: 

	
	BBC-1
	BBC-2
	ITV (Channel 3)
	Channel 4
	Channel 5

	Chief Revenue Source
	Licence Fee


	Licence Fee 
	Advertising from regionally based companies with ‘local monopolies’ in advertising
	National Advertising


	National Advertising

	News Provider
	BBC
	BBC
	ITN

	ITN
	ITN

	% Total Audience Share (2001)

	27.2
	10.8
	29.3
	10.5

 (‘minorities’ Charter remit)
	5.7




Table 1 Terrestrial Free-to-air British Television

Although ITN’s de facto ‘monopoly’ status is likely to be increasingly challenged, the nominated news provider system has been guaranteed to continue in the British draft legislation, and the Culture Secretary, Tessa Jowell, has recently promised the government ‘will retain and strengthen content regulation to ensure the quality, impartiality and diversity of broadcasting services’.
 

British Lessons for the Current Debate in Australia

The public interest test in the current Australian Bill proposes as its chief  criterion to secure, in the words of the Memorandum, ‘an undertaking to retain separate and distinct processes of editorial decision-making’ in the event of a merger (para 105). This proposal is informed by the quite reasonable premiss that plurality of ownership cannot guarantee diversity of sources of news. 

However, as some submissions have already made plain, this mechanism is quite muddled. Not the least of its failings, as the Australian Press Council has pointed out, is that it would result in an unprecedented extension of the ABA’s powers to newspapers, so leading to the possibility, as the Friends of Fairfax have pointed out,  of legal challenges based in the implied freedom of communication.
 

In contrast, the British system can be seen to provide a far more effective implementation of the consequences of the same premiss and has survived the introduction of the British Human Rights Act of 1998. The (structural) system of the nominated news provider and the positive content regulation of fairness and impartiality codes both provide a very active role for the regulator which nonetheless respects freedom of communication principles. The implementation of this separation structurally in television prevents the need to extend the powers of the broadcast regulator towards print media. 

Plurality of ownership is taken to apply to the television news provider as well as the licensee. This separation is fundamental. The British system works from a different conception of the role of plurality in the democratic role of the news media. The issue is less the maintenance of a plurality of licensees or news organizations – or indeed, fear of ‘moguls’ intervening personally - than the separation of news production from ‘head to head’ competition for audiences and advertising revenue. For this reason the issue of mergers has tended to be less significant for the British in the case of television. 

As can be seen from Table 1, the British have for many years had only two providers overall, BBC and ITN (although this has not been essential since the advent of Channel 4 in 1982). Yet this arrangement has ensured the world-renowned quality of British television journalism for decades. 

Could this system be applied here? Independent production companies routinely provide other forms of programming to Australian commercial networks. The ABC has been required to outsource most of its drama production to these companies. There would seem to be no reason why the same could not be required of commercial licensees’ news services (although not necessarily to a single provider serving all three networks). The ABA could play the role of selector of news providor, modelled on the ITC’s role in Britain. We might then see ‘proprietorial intervention’ considerably diminished as a policy issue. 

Such a policy might move in tandem with the introduction of foreign expertise into the consortia that might bid for the role of news provider to commercial television. The British limit of 20% maximum shareholding in the news provider(s) could also be adopted. Aside from local content provisions (which easily could be made a requirement of the provider), there is little that is special about Australian commercial television news that could not be improved by the addition of high quality foreign expertise. 

I thus agree with those who argue that the current proposals are unworkable and should be rejected by the Senate. However, I also recommend that the committee consider conducting a further inquiry about the feasibility of applying the British system of ‘nominated news provider’ and detailed positive content regulation to the Australian case. 
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Appendix: ITC Codes of Most Relevance to TV Journalism. (downloaded from ITC website 17/05/02)

	
	  

Codes & Guidance Notes
Programme Code
Section 2: Privacy, Gathering of Information, etc.

2.1
General
The principles of the right to respect for private and family life and the right to freedom of expression are reflected in Article 8 and Article 10 of the European Convention on Human Rights, incorporated into UK law in the Human Rights Act 1998. As a public authority, the ITC must seek to ensure that the guidance given throughout this Code is consistent with Convention principles.

Article 8
Right to respect for private and family life
1. Everyone has the right to respect for his private and family life, his home and his correspondence.
2. There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.
Article 10
Freedom of expression
1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This Article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.
2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary.
Licensees may make programmes about any issues they choose. However, the method of treatment is limited by the obligations of fairness and a respect for truth, two qualities which are essential to all factually based programmes.

2.1(i)
The Public Interest
There will be occasions when an individual's right to respect for private and family life, or a licensee's right to freedom of expression, may be restricted in the public interest. Any act that relies on a defence of public interest must be proportional to the actual interest served. This will be a balancing exercise which will depend on the individual circumstances of each case. Where, for example, there is a significant intrusion into an individual's private affairs, particularly where that individual is innocent of any offence and/or where there is a significant risk of distress, an important public interest is likely to be required.

Examples of a public interest which may justify an intrusion into an individual's privacy include: (i) detecting or exposing crime or a serious misdemeanour; (ii) protecting public health or safety; (iii) preventing the public from being misled by some statement or action of an individual or organisation; (iv) exposing significant incompetence in public office. Where freedom of expression is to be restricted, examples of public interest include ensuring the fair conduct of judicial proceedings or protecting public morals.

2.1(ii)
The Public Domain
In considering the application of the Code, the ITC will have regard to the extent to which material has, or is about to, become available to the public.

2.2
Filming and recording of members of the public
2.2(i)
In public places
When coverage is being given to events in public places, editors and producers must satisfy themselves that words spoken or action taken by individuals are sufficiently in the public domain to justify their being communicated to the television audience without express permission being sought from the individuals concerned. This applies in particular to material from closed-circuit television cameras of which the individual is unlikely to have been aware.

2.2(ii)
In semi-public places
When permission is received to film or record material in an institution, such as a hospital, factory, or department store, which has regular dealings with the public, but which would not normally be accessible to cameras without such permission, it is very likely that the material will include shots of individuals who are themselves incidental, rather than central, figures in the programme. The question arises how far and in what conditions such people retain a right to refuse to allow material in which they appear to be broadcast. As a general rule, no obligation to seek agreement arises when the appearance of the persons shown is incidental and they are clearly random and anonymous members of the general public. 

When their appearance is not incidental, where they are not random and anonymous or where, though unnamed, they are shown in particularly sensitive situations (for example as psychiatric or intensive care patients), individual written consents to use this material should be sought. Any exceptions should be justifiable in the public interest.

When by reason of age, disability or infirmity a person is not in a position either to give or to withhold agreement, permission to use the material should be sought from the next of kin or from the person responsible for their care, unless a decision to proceed without such permission can be justified as a matter of important public interest.

2.2(iii)
Filming on police operations
When permission is given to film police or similar official operations of any kind (e.g. Customs and Excise, Trading Standards) involving members of the public in other than public places (e.g. visits to homes under warrant, raids on licensed premises, etc) it is the responsibility of the producer or senior crew-member to make his position known to the members of the public involved and to identify the licensee or programme maker for whom he or she is working as soon as practically possible. If asked to leave premises by the person responsible for the premises or by police, he/she should normally comply. In such cases it must be recognised that there may have been a trespass. If asked to stop filming by the person responsible for the premises or by police, programme-makers should normally comply. In any event, reference should be made before transmission to the licensee's most senior programme executive or the designated alternate, who will need to be convinced that showing any of the material serves the public interest. 

Programme-makers should also make reasonable endeavours either to inform persons in advance of transmission of any material in which they are prominently featured, or disguise their identities in any material broadcast, where not to do so would be unfair. In cases where those filmed have been found guilty of the offence which gave rise to the raid it may not be necessary to inform them of the transmission or disguise their identities. When in doubt, licensees should take legal advice.

Filming of private individuals, without their consent and in their own home, is likely to constitute a breach of Article 8(1) of the European Convention on Human Rights, and therefore may have to be justified by reference to the provisions of Article 8(2) of the Convention.

A licensee must also be aware of the reporting restrictions on pre-trial investigations into an alleged criminal offence in the United Kingdom where persons under the age of 18 are involved in the offence. These are dealt with in more detail in Section 2.11 below.

2.2(iv)
In circumstances of distress
The individual's right to privacy at times of bereavement or distress must be respected. Care should be taken to ensure that sources of information are the most reliable and verifiable which are available at the time.

Scenes of human suffering and distress are often an integral part of any news report of the effects of natural disaster, accident or human violence, and may be a proper subject for direct portrayal rather than indirect reporting. But before presenting such scenes a producer needs to balance the wish to serve the needs of truth, the desire for compassion and the public interest against the risk of sensationalism and the possibility of an unwarranted invasion of privacy. This applies both to individuals personally involved and, in the event of death or serious injury, to members of the immediate family. Insensitive questioning not only risks inflicting additional distress on the interviewee; it may also offend many viewers.

2.3
Fairness in revisiting past events
In non-news programmes concerning a natural disaster, accident, human violence or a serious crime, producers should assess the likelihood of personal distress arising from the programme and, where practicable, contact at an early stage any central figures involved (including members of the immediate family of any who have died) and give due consideration to their perspectives, taking account of how recently the event took place, the nature of the portrayal of those concerned, the extent to which the event continues to attract wider media attention, and the extent to which an important public interest is to be served, as distinct from public curiosity alone. In particular, where innocent parties are involved, special care should be taken not to present them in an unfair light. In any event, producers should, where practicable, inform all such people of times of intended transmission of programmes and when programme trails will start to be transmitted.

2.4
Secret filming and recording
The use of hidden microphones and cameras for the filming or recording of individuals who are unaware of it is acceptable only when it is clear that the material so acquired is essential to establish the credibility and authority of a story where this cannot or is unlikely to be achieved using 'open' filming or recording techniques, and where the story itself is equally clearly of important public interest. When, in the considered judgement of the producer, such a case arises, he or she must, wherever practicable, obtain the explicit consent of the licensee's most senior programme executive or the designated alternate before such material is recorded. Consent is required again before any material obtained by secret recording is transmitted. This applies whether the material was produced or commissioned by the licensee or acquired from an external source. Licensees must ensure full records are kept of the consultation process followed in each case and of any material recorded and transmitted. The ITC may ask to see such records which must be retained for 18 months after transmission. 

The requirements in the preceding paragraph also apply to the secret recording of telephone conversations where these are intended for transmission. 

2.5
Fairness in the conduct of interviews
Interviewees should be made adequately aware of the format, subject matter and purpose of the programme to which they have been invited to contribute, and the way in which their contribution is likely to be used. Written confirmation should be provided if requested and in all cases where allegations of criminality or other serious wrongdoing are to be put to an interviewee. Interviewees should also be informed of any significant changes to the programme as it develops, which might reasonably affect their original consent to participate, and cause material unfairness. 

For programmes dealing with political or industrial controversy or current public policy, interviewees should also be told the identity and intended role of other proposed participants in the programme, where this is known.

2.5(i)
Editing of interviews
Fairness and impartiality apply equally to the editing of interviews as to their conduct. Editing to shorten recorded interviews must not distort or misrepresent the known views of the interviewee.

Interviews held on library tapes should be checked before use to see whether the views expressed are still valid, and where necessary captioned to show the date they were originally recorded.

2.6
Interviews without prior arrangement
Impromptu interviews with public figures and people in the news are a normal and usually unproblematic part of newsgathering. However interviews sought on private property without the subject's prior agreement should not be included in a programme unless they have a public interest purpose. The same consideration applies to restaurants, churches and other places where the subject would reasonably expect personal privacy. Interviews in which criminal or other serious allegations are put to individuals should not be attempted without prior warning unless a previous request has been refused or received no response, or where there is good reason for not making a prior approach. Particular care needs to be taken where the person approached is not the subject of the allegations, for example a relative, friend or associate, to avoid the risk of unwarranted invasion of their privacy. Reporters and crews should leave 'media scrums' unless there is a continuing public interest in their presence.

2.7
Opportunity to take part
Where a programme alleges wrongdoing or incompetence, or contains a damaging critique of any individual or organisation, those concerned should normally be offered an opportunity to take part or otherwise comment on the allegations. If a statement is offered, and the licensee considers it necessary to edit this, editing should be done in such a way as to represent its original content as fairly as possible. If the proposed contributor is unable or unwilling to participate, this need not prevent the programme going ahead, but care must be taken to give as fair an account as possible of his/her position. Reference to his/her absence should be made in a fair and appropriate manner.

2.8
Set-up situations
Set?up situations where members of the public or celebrities are featured without their knowledge or without prior warning are an established part of some entertainment programmes. Nevertheless, the use of such situations should always be carefully considered, and safeguards used to prevent unwarranted invasions of privacy.

Where material is recorded, the consent of the subjects should be obtained before transmission. In live situations, particular care should be taken to avoid offence to the individuals concerned. Requests to leave private property or stop filming should be complied with promptly.

A different kind of set-up situation is one where the subject consents to being recorded for a different purpose from that covertly intended by the programme makers. With unsuspecting members of the public, the use of such material without the subject's permission can only be justified if it is necessary in order to make an important point of public interest. With celebrities and those in the public eye, material should not be used without similar public interest justification if it is likely to result in unjustified public ridicule or personal distress. In all cases, consent to proceed should, where practicable, be given before recording by the licensee's most senior programme executive or the designated alternative. Such consent is required again before transmission.

2.9
Later re-use of material
Licensees should consider carefully whether unfairness to contributors results from re-use of material in later and different programme contexts, for example re-use of material recorded for a factual programme in an entertainment context. Particular care should also be taken where personal tragedy or criminal matters are involved.

2.10 
Involvement of children in programmes
Children are involved in programmes in a number of ways and programme makers must have due regard to their welfare at all times. Particular care should be taken to avoid causing any distress or alarm to children involved in programmes. Under no circumstances may children be put at physical or moral risk, for example in factual programmes concerning criminal activity.

Any interviewing of children requires care. The consent of a parent or guardian, as well as the child should normally be sought beforehand, with exceptions only for the least sensitive interview topics. Children should not be questioned to elicit views on confidential family matters, nor asked for expressions of opinion on matters likely to be beyond their judgement. Programme makers should consider consulting appropriate professionals if they are in any doubt about a child's capacity to understand or express him/herself. 

Performances by children under 16 are controlled by the Home Office and administered by the Local Education Authorities. Exemptions are defined under the Children and Young Persons Acts (see Appendix 4).

2.11 
Reporting of sexual and other offences involving children
Where children are or have been involved in police enquiries or court proceedings concerning sexual offences, special care needs to be taken to avoid the so called 'jigsaw effect'. This happens when several reports in different media give different details of a case which, when pieced together, reveal the identity of a child involved.

Particular care needs to be taken when reporting sexual crimes within a family. Naming the accused and describing the crime can have the effect of identifying the victim. Giving information about an accused person's address may contribute to the jigsaw which identifies the victim.

In 1993 most of the media agreed in principle to name the accused/convicted person (provided this is not a child) and not to name the victim. The ITC expects licensees to abide by this principle. The offence should be described as 'a serious sexual offence'. If the accused and victim are related the victim should be described as 'a young woman' or 'a child' and so on.

When covering any pre-trial investigation into an alleged criminal offence in the UK, licensees should pay particular regard to the potentially vulnerable position of any person under 18 involved as a witness or victim, before broadcasting their name, address, identity of school or other educational establishment, place of work, or any still or moving picture of this person. 

Particular justification is also required for the broadcasting of such material related to the identity of any person under 18 who is involved in the offence as a defendant or potential defendant. 

2.12
Impartiality and fairness in drama and drama-documentary
Where proposed subject matter relates to political or industrial controversy, or current public policy, this section should be read in conjunction with the provisions contained in Section 3.

Drama is by definition the work of a creative imagination and the impartiality due in respect of a play is not the same as that required of a current affairs programme. Nevertheless, questions of impartiality and fairness may arise in the area of drama, particularly drama-documentary, when the boundaries between what is fact and what is fiction may become blurred. For this reason, a clear distinction should be drawn between plays based on fact and dramatised documentaries which seek to reconstruct actual events. Much confusion may be avoided if plays based on current or very recent events are carefully labelled as such, so that the fictional elements are not misleadingly presented as fact.

The dramatised documentary which lays claim to be a factual reconstruction of events is bound by the same standards of fairness as those that apply to factual programmes in general. It is inevitable that the creative realisation of some elements (such as characterisation, dialogue and atmosphere) will introduce a fictional dimension, but this should not be allowed to distort the known facts.

The evidence on which a dramatic reconstruction is based should be tested with the same rigour required of a factual programme. Sequences which are based on extracts of court proceedings or other matters of public record must be fair and accurate.

Care should be taken in scheduling drama and drama documentary programmes portraying controversial matters covered by the Act. Impartiality may need to be reinforced by providing an opportunity for opposing viewpoints to be expressed. This might take the form of a studio discussion following the drama itself, or a separate programme providing a right of reply within a reasonable period.

2.12(i) 
Dramatised 'reconstructions' within factual programmes
The use of dramatised 'reconstructions' in factual programmes is a legitimate means of obtaining greater authenticity, so long as it does not distort reality.

Whenever a reconstruction is used in a documentary, current affairs or news programme it should accurately reflect the known facts and be labelled unless there is no possibility of viewers being misled.

2.12(ii) 
Simulated news bulletins
Any simulation of a television news bulletin or news flash to be included in any programme should either be subtitled or produced in such a way that there can be no reasonable possibility that it could be taken to be an actual news bulletin.

2.13
Provision of tapes and transcripts to others
When a person or organisation can establish a reasonable claim that something derogatory has been broadcast about them, or that they are affected by alleged criticism, unfairness or inaccuracy, and request a recording or transcript, it should normally be provided.

The licensee may, however, feel it is more appropriate, as a first step, to attempt to satisfy the complainant in some other way, for example by a letter of explanation or apology. It may be necessary to establish the complainant has a proper interest in the matter at issue. A recording or transcript may also be delayed where there is clear legal advice that the particular circumstances or a request make provision inadvisable. 

Error! Unknown switch argument.
                                                                                                                                            


	Error! Unknown switch argument.
	  

Codes & Guidance Notes
Programme Code
Section 3: Impartiality

a. As stated in the Foreword, the Broadcasting Act 1990 makes it the statutory duty of the ITC to draw up, and from time to time review, a code giving guidance as to the rules to be observed for the purpose of preserving due impartiality on the part of licensees as respects matters of political or industrial controversy or relating to current public policy. The Impartiality Code relates specifically to Section 6(1)(c) of the Act and is drawn up in accordance with Section 6(3), 6(5) and 6(6). It is published under Section 6(7). 

b. For ease of reference, guidelines relating to the requirement under Section 6(1)(b) that news be presented with due accuracy and impartiality and the requirement under Section 6(4) relating to the views and opinions of persons providing a licensed service are also incorporated here. These are based on the ITC's code making powers under Section 7(1)(c) of the Act as well as those deriving from Section 6(3). Section 47 of the Act allows the ITC to substitute for Section 6(1)(c) a modified requirement in respect of local licensable programme services. Guidance is given in Section 3.8 of the Code. 

c. This section refers mainly to programmes covered by the impartiality requirements: i.e. those dealing with matters of political or industrial controversy, and current public policy. The only exceptions to this are in relation to news (3.4), where the due accuracy requirement relates to news on all topics, and to appearances by politicians and other political activists. 

3.1
Due impartiality
The Broadcasting Act requires the ITC to do all that it can to secure 'that due impartiality is preserved on the part of the person providing the service as respects matters of political or industrial controversy or relating to current public policy'. 

Under the Act, matters relating to current political issues, those of a current industrial relations nature, and current public policy which is subject to opposing points of view should be regarded as 'controversial'. The due impartiality requirement does not apply to every topic where differences of opinion may exist.

The term 'due' is significant; it should be interpreted as meaning adequate or appropriate to the nature of the subject and the type of programme. While the requirement of due impartiality applies to all areas of controversy covered by the Act, it does not mean that broadcasters have to be absolutely neutral on every controversial issue. And while broadcasters should deal even-handedly with opposing points of view in the arena of democratic debate, it does not mean that 'balance' is required in any simple mathematical sense or that equal time must be given to each opposing point of view. 

Opinion should be clearly distinguished from fact. Judgement will always be called for. The requirement will also vary with the type of programme; the considerations applying to drama, for example, are different from those applying to current affairs programmes. Licensees transmitting to countries other than the UK should be aware that the due impartiality requirement applies to them no less than to licensees operating solely within the UK. 

The provision that due impartiality must be preserved 'on the part of the person providing the service' is also significant. Subject to the safeguards contained in this Code, the provision allows for individual contributors to put forward what may be a personal or subjective view, or for such views to be reflected in a programme. It is for each licensee, acting through the executives who commission and schedule programmes, to ensure the service they provide deals fairly with matters of political or industrial controversy, or current public policy.

3.1(i)
Editorialising
The Act places the additional duty on the ITC to do what it can to secure the exclusion of the licensee's views and opinions on controversial matters other than the provision of programme services. 

If, in a programme included in a licensed service, a director or officer of a licensee does express an opinion on a controversial matter other than the provision of programme services, it must be in a context which makes clear that the opinion expressed is not that of the licensee. 

Speeches in Parliament are exempt from this provision.

3.2
Impartiality over time
There are times when licensees will need to ensure that the principal opposing viewpoints are reflected in a single programme or programme item, either because it is not likely that the licensee will soon return to the subject, or because the issues involved are of current and active controversy. At other times, a narrower range of views may be appropriate within individual programmes. The ITC recognises that such issues call for editorial judgement based on the particular circumstances and that an impartial programme service does not necessarily have to ensure that in a single programme, or programme item, all sides have an opportunity to speak.

3.2(i)
The 'series' provision
The Broadcasting Act's requirements about impartiality allow a series of programmes to be considered as a whole. For this purpose, the ITC defines a series as more than one programme broadcast in the same service, each one of which is clearly linked to the other(s) and which deal with the same or related issues.

It is not sufficient to claim that programmes on other channels or other media will ensure that opposing views will be heard.

Some series consist of programmes broadcast at regular intervals under the same title, but which may deal with widely disparate issues from one edition to the next. In this case, each programme should normally aim to be impartial in itself. Alternatively, producers may choose to deal with the same subject over two or more programmes or, for instance, offer separate in?depth interviews to the leaders of political parties and in this way achieve impartiality over time.

The intention to achieve impartiality in this way should be planned in advance and, wherever practicable, made clear to viewers. 

3.3
Programme content: 'major matters'
The Act requires the Code to take particular account of the impartiality due to major matters of political or industrial controversy or relating to current public policy.

What is a major matter will vary according to the current public and political agenda, whether national or regional. It would in most circumstances include political or industrial issues of national importance, such as the UK's role in the European Union, or significant legislation currently passing through Parliament. For licensees serving a local or regional audience, it would also include issues of comparable importance within their region. 

In dealing with major matters of controversy, licensees must ensure that justice is done to a full range of significant views and perspectives during the period in which the controversy is active.

The treatment of major matters should not obscure the fact that due impartiality is required on all matters of political or industrial controversy or current public policy. The ways in which this may be achieved in relation to different programme types is dealt with in the following sections. 

3.4
News
In addition to the general requirements relating to matters of political or industrial controversy or current public policy, the Act requires that any news, given in whatever form, must be presented with due accuracy and impartiality.

Reporting should be dispassionate and news judgements based on the need to give viewers an even?handed account of events. In reporting on matters of industrial or political controversy, the main differing views on the matter should be given their due weight in the period during which the controversy is active. Editorial discretion will determine whether a range of conflicting views is included within a single news item or whether it is acceptable to spread them over a series of bulletins.

3.5
Personal view programmes
Programmes in which an individual contributor is given the opportunity to put forward his or her own views, without necessarily referring to opposing views have a valuable place in the schedules. Personal view programmes on 'controversial' matters covered in the act are, however, subject to specific safeguards in order to ensure compliance with the general provisions relating to due impartiality.

The safeguards, which apply to all personal view programmes on 'controversial' matters, are as follows:

a. Each programme must be clearly identified as giving a personal view both in advance announcements and at the start of the programme itself. 

b. Facts must be respected, and licensees have an obligation to do what they can to ensure that the opinions expressed, however partial, do not rest upon false evidence. 

c. A suitable opportunity for response to the programme should be provided, where appropriate, for example in a right to reply programme or in a pre?arranged discussion programme. 

3.5(i) 
Personal view programmes: the timescale
As with current affairs and documentary programmes, a series of personal view programmes has no need to give equal time to every relevant point of view. But licensees should take care to ensure that a sufficiently broad range of views is expressed in any series of such programmes, and across the service as a whole during each calendar year, taking account of the frequency of the programmes within the series, the length of individual programmes and the nature of the subject matter.

For series which are a regular fixture in the schedules, such as a nightly, weekly or monthly access programme, the views expressed on controversial matters should be kept in reasonable balance throughout the progress of the series and licensees must be able to demonstrate this.

For an occasional series of programmes dealing with different aspects of the same subject matter it will normally be necessary to maintain impartiality within the series. Occasionally, however, the series itself may take a particular approach to a controversial issue or comprise a group of programmes presented from the same personal viewpoint, perhaps reflecting an original body of thought or research which may not readily be balanced.

The ITC recognises that such series are likely to have a long gestation period and are unlikely to be included in the schedules very often. 

3.6
Interviews and discussions on controversial topics 
Sometimes, interviewees - including representatives of the Government - will seek to impose their own conditions on the conduct and use of an interview. Such requests are not improper in themselves, but care should be taken to ensure that what is included in the programme is determined by editorial criteria and not as the result of pressure. Licensees should consider whether, in the interests of due impartiality and fairness, they should disclose such agreements to viewers at the time of the broadcast.

In programmes dealing with political issues the participants do not necessarily have to be speakers from the main political parties. The obligation to ensure due impartiality relates to issues, not to parties, and some important issues do not divide opinion along existing party lines. Indeed there are occasions when it is preferable to confine discussion to representatives of only one party; the opportunity can be taken to investigate a particular approach to an issue in depth, provided that overall in a series of programmes impartiality is maintained. On the other hand there are many issues on which the attitudes of the parties are clear cut and distinct, recognisably part of the current political debate. In those cases speakers of known party allegiance should be chosen by the broadcasters.

For the provisions relating to other aspects of the conduct of interviews, see Section 2.5.

For the provisions relating to Impartiality and Fairness in drama and drama documentary, see Section 2.12.

3.7
Politicians in presentation roles and non-political programmes
Programmes in which politicians and other activists in fields of political and industrial controversy appear outside their normal political role present different problems. Care and discretion are required over the use of such persons to produce or present programmes. Because of the need to preserve due impartiality, no currently active politicians should appear as newscasters, interviewers or reporters in any news programme, unless their use can be clearly justified, in which case their party allegiance should be clearly identified. 

Care should be taken in making use of active politicians and political activists to present other programmes, such as studio discussions or current affairs programmes. Impartiality will normally require that such presenters are drawn from a wide political spectrum.

Guidance on the appearance of candidates in programmes during election periods is given in Section 4.3.

3.8
The undue prominence rule for local licensable programme services 
Under Section 47(4) of the Broadcasting Act l990 the ITC may modify the provisions of Section 6 in respect of local licensable programme services by substituting in place of Section 6(1)(c) the following: 

'(c) that undue prominence is not given in its programmes to the views and opinions of particular persons or bodies on matters of political or industrial controversy or relating to current public policy'.

The ITC will decide on a case by case basis whether the undue prominence requirement (rather than the impartiality requirement) should apply to particular licensees. Any licensee wishing to pursue this should contact the ITC for further guidance.

                                                                                                                                            


� See, for example, my critique of the advice given to the Productivity Commission Inquiry into Broadcasting by the ABA chair, David Flint in Jones (1999) and Jones (2000).


� For a more eleaborated discussion o fthis distinction see Jones (2001). 


� Productivity Commission, 2000, 461 (Recommendation 13.4). The relevant ITC codes are reproduced as an appendix to this submission. 


� Channel 4’s ‘minorities’ remit is well known. Channel 5 was planned to have a ‘youth’ remit but I could find no confirmation of this at time of writing. 


� Since 1998 the ITC conducts a ‘shortlisting’ with the final decision taken by the ITV companies. 


� ITN’s ownership status has gradually been de-regulated from that of a non-profit ‘cost centre’ to a commercial company. In 1993 its ownership changed from a consortium of ITV companies. Its current ITN shareholders are Carlton TV, Daily Mail and General Trust, Granada, Reuters and United Business Media. While this mixing of television and newspaper intersts could be seen as violating the spirit of the Australian understanding of ‘cross-media’ rules, this should be measured against the current British cross-media rule that delimits any maximum shareholding in ITN to 20%.


� ITN does not produce the news content of Channel 3 ‘breakfast television’. 


� Figures do not add to 100% as they exclude the 16.6% audience share held by ‘other’ (Cable/satellite/RTE). Source BARB website (http://www.barb.co.uk/TVFACTS.cfm?fullstory=true&newsid=11) downloaded 17/05/02. 


� Sources: ‘Draft Communications Bill: the Policy’ Chapter 8.2.9, Ministry of Culture website (http://www.communicationsbill.gov.uk/policy_narrative/550809.html) downloaded 18/05/02. 


UK Culture Secretary’s speech to House of Commons, 07/05/02, reproduced on BBC website (http://news.bbc.co.uk/hi/english/uk_politics/newsid_1973000/1973563.stm) downloaded 17/05/02. 


� Australian Press Council, 2002, 5; Friends of Fairfax, 2002, 6 (4.2). 





