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Executive Summary

This Bill’s focus on diversity and competition in Australian media and on specific local content outcomes in regional commercial television is laudable.

However, it is not clear that the provisions of the Bill will actually lead to greater diversity and competition. On the contrary, they seem likely to result in a wave of consolidation. This is a particular problem at present, given the already established trends towards further concentration, particularly in Australia’s telecommunications and pay TV sectors.

In addition, the ownership changes the Bill enables would come at the price of an unacceptable level of government intervention in the day-to-day operations of media organisations, through the proposed “editorial separation” regime.

The proposed arrangements for local commercial TV news respond to part of the complex problem which has emerged with the expansion of services and the consolidation of ownership in country media through the 1990s. However, the proposed solution is an inadequate response to the structural issues identified in last year’s Parliamentary Committee inquiry into regional radio and a premature response to the range of issues and options which might be identified in the ABA’s current inquiry into regional TV news.

Introduction

This submission draws on several main resources:

· the Department of the Parliamentary Library’s E-Brief “Media Ownership Regulation in Australia” written by Kim Jackson;

· the Communications Law Centre’s submission to this inquiry, the broad conclusions of which are supported, and its Media Ownership Update published in April 2002; and

· a paper presented by the author of this submission to an international conference on foreign ownership of media and telecommunications in Montreal in March 2002. 

A number of features of the current media and communications landscape provide important context for this Bill:

· The ownership of Australian media is already concentrated. Although cross media rules prevent aggregations of commercial TV, commercial radio and daily newspaper interests in the same area, they do not prevent aggregations of, for example, newspapers and pay TV (News Limited), commercial TV, pay TV and magazines (PBL), or telecommunications and pay TV (Telstra and Optus/Singtel).

· Policy and technological changes over the last decade have had significant impacts on service choices, but have been less effective in undermining the market power of large media and communications organisations.

· Liberalisation of the telecommunications market has delivered new competitors who have gained larger market shares in new products like mobile telephony and Internet access than in older ones like local and long distance telephony. However, the incumbent still controls critical infrastructure and significant economies of scale and scope are still apparent.

· Pay TV offers much greater channel choices for TV viewers prepared to pay for it, but the dominant operator is controlled by a powerful combination of established media interests.

· New radio stations in regional areas have expanded program choices, but the ownership of radio stations has become much more concentrated.

· The Internet has provided a powerful and flexible mechanism for communication and the distribution of content with impacts well beyond the media sector. However, it has not, to date, sustained stand-alone media institutions to rival existing TV, radio and print media. Further, by providing such a useful tool for selling particular kinds of goods and services, it may be challenging aspects of the economics of traditional media, such as classified advertising in newspapers. This may undermine the power of some existing media organisations, but without empowering new media rivals.

· The introduction of digital television around the world is encouraging consolidation of control of media and communications enterprises. This results from its high capital cost and the need for cooperation amongst industry players in order to present an attractive product to consumers. With digitisation, the traditionally competitive business of television in Australia may edge closer towards the traditionally monopolistic structure of the telecommunications business, at the same time as the limits to competition in telecommunications are becoming apparent.

· Since the Tech Wreck, there is much less optimism about the viability of new media business models.

Schedule 1 - Foreign control of television

Australia’s restrictions on foreign ownership and control of commercial television and subscription television broadcasting licences are part of a wider set of policy interventions about foreign participation in Australian media. These include:

· the general law about foreign acquisitions and takeovers and the specific guidelines about newspapers made under it;

· limits on foreign shareholdings in Telstra and requirements about the nationality of its Chair and a majority of its directors, and about the location of its head office, base of operations and place of incorporation; and

· the funding of the two national broadcasting institutions, the ABC and SBS.

There appear to be three main arguments for removing or liberalising foreign ownership laws, expressed in relation to this Bill and elsewhere:

· The current rules don’t work in an operational sense – to restrict foreign ownership/control of the specific media and communications assets to which they are targeted.

· The current rules don’t work in a broader policy sense – to maintain a substantial Australian presence in:

· the media and communications business; and

· the production and distribution of media content to Australians.

· The policy goals are no longer relevant or the achievement of other, more important goals is being undermined by the current rules.

Operational effectiveness: The current rules have not prevented substantial foreign involvement in two sensitive sectors where they are most clearly directed. This includes free-to-air television, where CanWest holds the largest economic interest, though not a controlling interest, in the Ten Network. (The other sector, not directly relevant to this inquiry, is newspapers. Substantial foreign involvement resulted from the Acting Treasurer’s decision not to intervene in News Limited’s acquisition of Herald and Weekly Times titles in the late 1980s.)

Policy effectiveness: The current framework, however, has operated: 

· to achieve Australian control of what are still arguably the most influential media and communications enterprises (Telstra and the five free-to-air TV networks); and

· a substantial Australian presence in the other major media and communications sectors - radio, through the multi-network ABC; newspapers, through John Fairfax; pay TV, through the involvement in Foxtel of Telstra and PBL, which are both subject to foreign ownership/control restrictions in their primary businesses; and emerging online media, where the most popular media sites are mostly those offered by existing media institutions; 

· while permitting:

· substantial foreign investment in all sectors, so as to bring capital, expertise, diversity and competition to the Australian media and communications industry; and

· foreign control of other media and communications enterprises (eg. all the major telecommunications players other than Telstra; the two major pay TV operators other than Foxtel; News Limited’s newspapers; ARN and DMG in commercial radio; and any number of web-sites).

This achievement is neither empty nor accidental. The goal of foreign ownership and control limits is not, has never been, and should not be a “wholly Australian” media. It is particularly significant that successful online media services have come to depend so heavily on incumbent media organisations, especially those with free-to-air TV channels (PBL, ABC and to a lesser extent the Seven Network) plus Telstra. The rules requiring Australian control of these “old media” organisations have thus played a part in ensuring a significant Australian presence in emerging media services, either alone (ABC) or in partnership with large international organisations (PBL/Microsoft, AOL/Seven).

Relevance of policy objects: Three related arguments have generally been used to support restrictions on foreign ownership and control of media and communications enterprises:

· the “directed coverage” argument: Foreign owners may be vulnerable to conflicts of loyalties, potentially placing their loyalty to foreign states or their own financial interests above the best interests of media audiences in countries in which they operate media businesses; 

· the “media sovereignty” argument: Domestic owners are better than foreign owners at running media enterprises which serve the information, education and entertainment needs of domestic audiences; and

· the “industry and employment” argument: Domestic owners are better than foreign owners at running media enterprises which employ and develop Australians and Australian resources, so maximising their economic and social contribution.

Each of these arguments are contentious. Domestic owners may direct coverage or experience conflicts of interest as intense as foreign owners, especially if they also have international interests. They also face the same financial pressures in serving the specific information, education and entertainment needs of domestic audiences. Foreign firms employ plenty of Australians, and Australian firms hire plenty of overseas talent. However, none of the arguments is entirely specious. The recent return of security and strategic issues to the centre of public debate suggests that “directed coverage” issues have not been consigned to a more military past, and there is some evidence that some media owners have been stronger local programmers in their home territories than in foreign territories.
 Australian-based and controlled media enterprises may not necessarily be any better or worse at serving the interests of Australian audiences and consumers than those based and controlled elsewhere, but they may do the job differently.

In addition to the problems with the central arguments in favour of foreign ownership and control restrictions, foreign ownership may actually bring local benefits. These may be direct, through capital, expertise and a greater diversity of control of information and entertainment sources or indirect, through their impact on international trade and investment agreements. Negotiating with overseas countries to allow a greater level of foreign participation in local media may provide an opportunity to achieve greater reciprocal access to foreign markets.

On balance, the directed coverage, media sovereignty and employment and industry arguments seem insufficient to justify restrictions which prohibit foreign participation in the media and communications industry or in any particular sector of it, such as free-to-air television. On the contrary, the problems with the central arguments for restrictions and the likelihood of benefits from foreign involvement suggest that a degree of foreign involvement is desirable.

However, there is already a substantial degree of foreign involvement in Australian media and communications and few obstacles to further participation in most sectors. In the media sectors where foreign ownership/control rules do provide obstacles (free-to-air television and newspapers), the mechanisms by which liberalisation of current laws would actually lead to a greater diversity of players in the Australian media and communications market are far from clear. In commercial television, where no new licences are currently available, “new entrants” could only emerge through acquiring existing enterprises, with limited impact on overall diversity of control of the Australian media sector. Further, new entrants in this sector would have neither the high bandwidth delivery platform nor the new revenue stream (subscription) to provide a significant challenge to the increasingly powerful cable/satellite pay services.  It is also arguable that Australians have been better able to deal themselves into the new media environment because of the strength of existing Australian-based organisations, which has resulted, in part, from foreign ownership/control restrictions in key sectors.

The most appropriate policy response would seem to be:

· to maximise the use of policy measures other than foreign ownership and control restrictions to pursue those aspects of relevant policy goals which can be sought by these alternate means (for example, support for Australian programming and national broadcasting institutions); and

· to ensure that any restrictions on foreign ownership and control of Australian media and communications enterprises are carefully tailored to balance:

· the potential benefits of foreign capital, expertise and other inputs and desire for open flow of information, entertainment and ideas; with

· the benefits accruing from Australian control of a small number of the most influential media and communications enterprises and a substantial Australian-controlled presence in the other major media and communications sectors.

The provisions of this Bill do not achieve that balance. They are based on a simplistic assumption that the removal of foreign ownership/control restrictions will necessarily result in a net increase in the number of independent players in Australian television and that additional capital, expertise and other inputs will necessarily flow from that participation. While the stated goal of encouraging greater diversity is laudable, it seems unlikely to be realised. Any liberalisation of foreign ownership rules needs to be part of a broader strategy for encouraging competition and diversity in emerging media markets (or at least for discouraging further consolidation), and based on more realistic assumptions about likely impacts. Further, any proposed changes to foreign ownership rules should only be considered if relevant trading partners also offer appropriate concessions in global trade negotiations.

Australia might wish to consider liberalisation of television foreign ownership rules bilaterally with New Zealand under the CER. Removing Australia’s current exemption in this area (the exemption allows Australia to maintain its restrictions) might be a concession which could be made if NZ allowed Australia to introduce an exemption allowing it to re-establish Australian TV content requirements which did not treat NZ programs as favourably as Australian programs.

Schedule 2, Subdivisions A and B – Cross-media rules

The points made in the introduction suggest that Australia faces considerable challenges even to maintain current levels of diversity and competition in its media and communications sectors. This Bill enables the removal of a key element of the existing regulatory machinery that addresses this challenge – cross-media rules – and substitutes:

· a requirement for “editorial separation” between the media institutions thereby permitted to consolidate;

· a requirement for local news, discussed in the next section; and

· the changes to foreign ownership rules discussed above.

There are three broad problems with Australia’s existing laws about competition and diversity:

· The industry specific laws about diversity in the Broadcasting Services Act, particularly the cross-media rules, have only been partially successful in limiting concentration in Australian media, since they only apply to a limited set of media enterprises.

· The competition laws alone are inadequate to achieve a satisfactory level of diversity of control of the wide range of media assets which are becoming as important as TV, radio and newspapers in determining the mix of information, entertainment and ideas which reaches audiences.

· The new specific laws relating to diversity in the Broadcasting Services Act – those which impose obligations or give the Minister powers in relation to digital transmission standards, conditional access systems and electronic program guides – unduly fragment responsibility for competition and diversity issues.

It is increasingly clear that economies and scale and scope in the communications business mean that a regulatory environment which allows everyone to do everything is likely to result in one player (Telstra), or a single aggregation of related players (Foxtel), doing most of it, although the extent of this trend may vary in different market sectors. The obvious solution is some kind of “structural separation” between different components of the business. Many structural separation models have been used, both deliberately and fortuitously, through Australian communications history, and for a variety of policy reasons: wired and wireless communications (the PMG and AWA); domestic and international telecommunications (PMG/Telecom and OTC); telecommunications and postal services (the separation of the PMG into Telecom and Australia Post in 1975); multicultural and other national broadcasting (the SBS and the ABC); domestic terrestrial and satellite communications (Telecom and AUSSAT); commercial TV, radio and newspapers (cross-media rules); the basic telecommunications network and value-added services (telecommunications regulation 1989-91); fixed and mobile telecommunications (telecommunications regulation 1991-97). Inside organisations, both the ABC and Telstra have chosen to create separate divisions with responsibility for country services (Telstra Countrywide and ABC Regional Services).

To this Australian list could be added the structural separation of local and long distance telephony imposed on AT&T in the US in the mid-1980s, and the possible (though it seems unlikely) separation of Microsoft into operating system and applications enterprises. Three further models are also being widely discussed in Australia: separation of responsibility for content and carriage services in telecommunications and broadcasting,
 separation of the “natural monopoly” components of the telecommunications network from potentially competitive components,
 and the editorial separation model proposed in this Bill for media services.

The strength of some structural separation models (though not the one included in this Bill) is that they remove or at least minimise the need for on-going regulatory maintenance of the boundaries of the separated activities. However, they do not eliminate the possibility of anti-competitive relationships between the structurally separated entities. Further, if the separation proves to be less-than-ideal in practice, there will be continuing pressure for the boundaries to be shifted over time. Structural separation models also require heroic decisions to be made at particular moments despite considerable uncertainty about future technological and economic developments. Perhaps most importantly, structural separation models bring costs as well as potential benefits – they may restrict the capacity for certain kinds of aggregation or bundling of products and services in ways which are attractive to consumers, particularly those who are not leading edge technology adopters (eg. the bundling of infrastructure and services to consumers who want to deal with a single responsible entity; the bundling of a changing mix of consumer products like telephony, Internet access and pay TV; the bundling of word-processing and spreadsheet software with an Internet browser). Finally, the right policy response to particular competition and diversity challenges might at times be the opposite of structural separation – it might involve the imposition or endorsement of a single, monopoly entity in a particular part of the distribution chain – for example, a common transmission standard, a common conditional access system, a common set-top decoder, or a common application programming interface.

Nevertheless, a major benefit of structural separation models which are set out in legislation (such as the cross-media rules) is their relative certainty, by comparison with the potentially shifting sands of a competition regulator’s market definitions. A second benefit is that the structural measures they impose, by definition, are made by the Parliament, ensuring that all responsibility for industry structure is not simply devolved to a competition regulator.

The conclusion is that some kind(s) of “structural separation” may well be helpful in advancing particular policy goals. The difficulty lies in deciding which elements should be separated. In this context, it is significant that the terms of reference for the Productivity Commission’s recent inquiry into telecommunications competition expressly excluded consideration of structural separation in that sector, so that current debate about structural separation models is less informed that it might have been. Nevertheless, at least two things are clear: any new structural separations need to be devised, firstly, with an eye to the convergence of telecommunications and broadcasting activities, and secondly, without compromising other goals. The editorial separation model in this Bill fails both these tests. It:

· perversely restricts editorial collaboration across commonly-owned media enterprise, which is supposed to be a key justification for the removal of the cross-media ownership restrictions in the first place;

· involves the regulator in an unacceptable level of intervention in the day-to-day operations of media institutions; but

· seems unlikely to be effective in ensuring a genuine diversity of editorial views in overseeing the production and dissemination of media content.

Two other ways of approaching competition and diversity in the emerging media environment might be as follows.

Kings and Titans

The Parliament could shape, by requiring media proprietors to make, a new election, along the lines of the Princes of Print, Queens of the Screen, Rajahs of Radio choice imposed by the cross-media laws. The choice would be to become Kings of Cable and Satellite or Titans of Terrestrial.

This election might be encouraged by allowing the two terrestrial channels allocated in major centres for datacasting to be acquired by one player, so long as that party doesn’t also have a substantial interest in a major telecommunications or multi-channel TV platform. It could be network provider NTL or John Fairfax. Or the Seven or Ten Networks could acquire at auction one of the datacasting channels to add to the digital channel they’ve already been allocated for digital TV, so long as they stay out of the pay TV operations (they could provide channels to them but not become shareholders). But no new “datacasting” channels could go to Telstra, or News or PBL while they retain an involvement in operations like Foxtel, or to Optus/Singtel or Austar, and Telstra couldn’t acquire a free-to-air TV network.

Together with the removal of the array of content restrictions and requirements on the use of the digital terrestrial spectrum proposed earlier in this chapter, this would make the block of two digital television/datacasting channels more useful and commercially attractive. Of course, it would also undermine the policy of no new commercial TV networks until after 2006, but the chance to acquire another digital channel might interest at least the Seven Network, if not Ten. Also, the new services would be digital-only, so there’d be no immediate new competitor in analogue terrestrial TV.

Regulatory responsibilities and powers

General competition laws alone are currently inadequate to safeguard diversity of control of important media assets not covered by the cross-media laws. TV and radio licences and major newspaper titles are clearly no longer the only kinds of strategic media assets which provide substantial bottleneck power over socially, culturally and politically significant media content. Control of cable and satellite infrastructure and broadcast rights to certain programs, particularly major live sport, are two further critical ones. Others include the various aspects of digital broadcasting systems noted above - set-top boxes, applications software, the back channel, conditional access systems, electronic program guides and terrestrial transmission infrastructure. The digital terrestrial TV legislation gives the Minister power to set standards in some of these areas - conditional access and applicatio programming interface – but only with a view to ensuring that these systems are open to datacasting service providers. It also enables the Minister to require the ABC and SBS to provide information for an electronic program guide requested by a commercial broadcaster.

These provisions are a valuable start but they are a patchwork which sits awkwardly with the ACCC’s powers. A tougher legal threshold and different administrative and enforcement processes need to be established for these kinds of assets or facilities in Australia:

The tougher threshold needs to articulate the social and cultural benchmark of diversity (widely described as a “media-specific public interest test”), in addition to the primarily economic goal of competition.

The new administrative process needs to incorporate some of the flexibility of general competition regulation which enables it to shape control of particular assets and facilities over time, through assessment of individual merger proposals. However, it also needs to incorporate a degree of transparency and certainty about what can be commonly controlled. These kinds of limits are familiar from more prescriptive broadcasting ownership restrictions and limits imposed in particular spectrum auctions on the amounts of spectrum which can be acquired by individual bidders. The new administrative process might be a “declaration” process for specified assets or facilities, modelled on the one that currently applies to telecommunications facilities. The forms of media currently subject to cross-media rules would effectively become forms of declared products or services to which specific ownership rules applied.

The new enforcement process should ensure the regulator has flexible powers to encourage and ultimately impose a range of access, common platform, “use-it-or-lose-it” and other obligations on controllers of such declared facilities, to ensure the achievement of a critical policy goal - to maintain and enhance the diversity of sources of information, entertainment and ideas. Currently, the competition regulator could only impose these kinds of obligations only through undertakings sought in relation to particular mergers or perhaps where parties sought authorisation for a merger which was likely to breach section 50 of the Trade Practices Act. A regime of this kind in Australia might be best administered by the general competition regulator, the ACCC. However, it is vital that specialist advice about the social and cultural benchmark of diversity continues to be provided from outside the competition regulatory agency, to preserve its capacity for highly focused pursuit of a competitive economy. A revamped ABA with an enhanced research capacity and public education role might be the appropriate agency for this kind of role.

Schedule 2, Subdivision C – Local news and information requirements

The Bill’s concern about the consequences for a particular kind of economically vulnerable but socially significant content is welcome. It highlights the failure to secure binding commitments to critical service elements from regional TV broadcasters receiving large Commonwealth subsidies for the roll-out of digital terrestrial infrastructure.

However, this author shares the concerns of the Communications Law Centre about the flaws of the particular approach proposed in this Bill. The complex problems of reduced localism in regional commercial media, carefully analysed by the House of Representatives Standing Committee on Communications, Transport and the Arts’ September 2001 report on regional radio, and now the subject of a separate investigation by the ABA, deserve a more considered response once the ABA has reported.

That response should involve both structural and behavioural elements. On the structural side, if commercial media is finding it increasingly difficult economically to deliver an important element of the media mix which is essential for all communities – local news and information generated from within the community – then policy needs to adjust to give greater emphasis to other media sectors or institutions, such as national and community broadcasters or new media organisations who are willing and able to give it greater priority. This may also require a redirection of resources currently earmarked to support regional commercial TV’s introduction of digital transmission infrastructure. On the behavioural side, it may well be appropriate to insist on the delivery of local news and information on a larger scale than proposed in this Bill, and in all markets, not just those where cross-media interests are held.
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