
SUBMISSION TO THE SENATE ENVIRONMENT, COMMUNICATIONS, INFORMATION TECHNOLOGY AND THE ARTS LEGISLATION COMMITTEE

BROADCASTING SERVICES AMENDMENT (MEDIA OWNERSHIP) BILL 2002

This submission raises two matters:

· Position of Associates

· Position of a company that wishes to purchase less than a controlling  interest in a company holding a commercial radio or television broadcasting licence where the purchase leads to the purchaser being in breach of the cross media rules.

1.
Position of Associates

Proposed s 61C(c) indicates that a cross-media certificate provides protection against a breach of the cross-media rules to the holder of the certificate and any associate of the holder.

Unfortunately, the troublesome issues of determining whether or not control is exercised under Schedule 1 principles and whether persons are associates will not disappear with these amendments.  In fact, the amendments would appear to further complicate the application of these provisions.

No associates up a chain of companies

The amendments further complicate the application of the provisions dealing with associateship and control because, for the first time under the Act, the associate relationship could operate as a shield rather than as a sword.  Currently, the determination of an associate relationship in relation to companies is always in one direction - the direction in which control is exercised.  

The definition of an associate provides (relevantly) that:

associate, in relation to a person in relation to control of a licence or a newspaper, or control of a company in relation to a licence or a newspaper, means

(e)
if the person is a company-another company if:

(i) the other company is related body corporate of the person for the purposes of the Corporations Act 1990; or

(ii) the person, or the person and another person who is an associate of the person under another sub-paragraph, are in a position to exercise control of the other company. (emphasis added)

Thus, if company A is in a position to exercise control over company B, company A is deemed to exercise the same degree of control as company B (eg, over some relevant company or licensee) but whilst company B is an associate of company A, company A is not an associate of company B.

If this is correct, it means there is doubt that a certificate will protect all companies who might be placed in breach as a result of a transaction.  Whilst it protects the holder of a certificate and all associates, it may not protect companies who are higher up in the 'control' chain.

It may be that an amendment to the definition of "associate" to make it clear that it operates in both directions might resolve some of the above issues.  It would not then matter which company in a 'control' chain applied for a certificate, all would be protected.

2.
Purchase of less than a controlling interest in a in a company holding a commercial radio or television broadcasting licence where the purchase leads to the purchaser being in breach of the cross media rules.

A company that wishes to purchase an interest in a company holding a commercial radio or television broadcasting licence that causes the purchaser to be in breach of a cross media rule, may have difficulty obtaining the protection afforded by a cross-media exemption certificate.

For example company A that wishes to buy 20% of company B that owns a commercial television broadcasting licence in a particular licence area and already owns 20% of a company C that owns a commercial radio licence in the same licence area will need the protection of a cross-media exemption certificate if the transaction is not to lead to a breach of the cross media restriction in s.60(a) of the Act.  

Company A will be deemed to be in a position to exercise control of both broadcasting licences, by reason of its traced company interests in excess of 15% in each operation.  However it would not be in actual control of either operation if there was, say two large single shareholders both whom hold more than 50% of the shares respectively in companies B and C.  

Company A can only gain protection by being an associate of a certificate holder or applying for a certificate itself.  

Company B or C are best able to make application for a certificate as they can provide the proposed organisational charts in connection with editorial decision making responsibilities and the undertaking that the certificate conditions will be satisfied.  However it seems reasonable to assume that B or C will not apply for a certificate as neither of them has a cross media breach (unless they were acting together with or in accordance with the instructions, directions or wishes of company A) and to do so might be contrary to their business interests as later it might require them to implement editorial separation.

The difficulty faced by company A, in making application for a certificate, is how it can provide the undertaking to the ABA that the conditions of the certificate will be satisfied when the certificate becomes active.  

A certificate can not be issued unless the ABA is satisfied that the conditions will be an adequate means of continuously meeting the objective of editorial separation for the commercial TV and radio operations within a period of up to 60 days after the certificate becomes active(s.61E).  So the conditions set out in the application to which the undertaking applies seem to have to meet the objective of editorial separation.  

As A does not have operational control of either licensee company it is hard to see how the undertaking can be given.

This leaves A in a position of not being able to get adequate protection from a breach of the cross media rules when it seeks to acquire an interest that puts it in a position to exercise control of a licensee but does not give it operational control of that licensee.

Admission as to a position to exercise control
Continuing with our example, and assuming for a moment that the legislation can be read to allow company A to provide an undertaking that is only enforceable in circumstances where A has actual control of B and C or that conditions of editorial separation suggested by A in its application can be approved by the ABA and become enforceable by reason of becoming licence conditions once the certificate becomes active (which we think is not possible), A may still have a dilemma in making an application when its proposed level of company interests in B is less than 15%.

Implicit in making an application is a suggestion that there is a control position in breach of the rules.  Company A may not wish to admit to control unless this is patently clear, particularly if it has other media interests.

To the extent that applying for a certificate might be treated as an admission of control, company A as the holder of the certificate might be automatically treated as being in breach of the cross-media rules if the conditions of the certificate are not met.  This may be so even if an investigation might have otherwise found that company A was not in control of company B.

One way to address this issue may be to indicate that applications can be made to the ABA without prejudice to admitting a control position in relation to any particular broadcasting licence or newspaper.

John Corker
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