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Introduction

The Australian Consumers’ Association (ACA) is a not-for-profit, non-party-political organisation established in 1959 to provide consumers with information and advice on goods, services, health and personal finances, and to help maintain and enhance the quality of life for consumers.  The ACA is funded primarily through subscriptions to its magazines, fee-for-service testing and related other expert services.  Independent from government and industry, it lobbies and campaigns on behalf of consumers to advance their interests.

The ACA conferred with the Communications Law Centre in the preparation of this submission, and broadly supports the position stated in their submission.

The ACA welcomes the opportunity to contribute to a review of the Broadcasting Services (Media Ownership) Bill.  We consider it useful to begin this submission where our comments on the Productivity Commission (PC) Broadcasting Inquiry Report ended:

Unfortunately, the Report may well run aground on the rocks of political obstinacy.  The problem will be what various political beachcombers might construct from the wreckage.  Plucked from the surf and rearranged out of context, individual recommendation could be damaging.  ...  Whenever this Report is quoted in future, the audience will have to remember - check the context for any endorsement claimed.

Following our own advice, we have reviewed the key recommendation of the Report, which stated:

The cross-media rules should be removed once a more competitive media environment is established, that is, when:

· the media-specific public interest test is in place;

· foreign investment is permitted under normal guidelines;

· the ban on entry of new television stations is removed; and 

· a significant amount of spectrum is available for new entry.

We note that the PC viewed these as a combined necessity all of which need to be satisfied before the rules are relaxed.  Our critique at the time of the draft Report was that the test did not extend to effective outcomes:

Missing from this set is any test of their effectiveness, or a time frame for their successful operation.  ...  It can be seen from the telecommunications regime that a framework set up to grow and encourage competition (also under the ACCC) can take a long time to deliver results ...  Therefore, whatever competitive framework may be set up, it must be shown to be established and operating successfully before it can be used to justify removing cross media rules.

We also note the view of the PC that premature removal of the cross-media rules could be damaging:

Eventually, the cross-media rules should be replaced with a more flexible approach suited to the new, emerging media environment. However, removing the cross-media rules while regulatory barriers to entry to television and radio are still in place would be counterproductive.

It is our concern that this is exactly the direction in which the Broadcasting Services Amendment (Media Ownership) leads.  Our submission will discuss the conditions laid out by the PC in relation to the Bill, canvass options relating to local content, comment on the impact of so-called new media and convergence and conclude with a view that media ownership matters, that the media market could and should be expanded in a way to benefit consumers, but that the changes proposed in the Bill will, in our opinion, achieve the reverse. In our opinion, network-media-specific regulation is urgently required to address diversity and competition issues across traditional and emergent media whether they converge or simply merge.

Media-Specific Public Interest Test

It has always seemed certain to the ACA that the future of media diversity cannot be happily consigned to the general provisions of the Trade Practices Act.  An important question at the heart of any proposed reform of the media diversity regulatory regime is the nature and specificity of any public interest test that may be implemented. In our experience, simple public interest tests have often failed to deliver genuine public interest outcomes. It is imperative that such a test is not one that functions as window dressing on the business-as-usual operation of powerful corporate interests.  

Unfortunately this seems to entirely characterise the prescribed editorial separation set out in the Bill.   The ACA would have some hesitation in describing this process specification a ‘public interest test’.  It is concerned at best with a mode of operation, at worst with appearances – it does not seem to us to be outcome focussed or function in the way we as consumer advocates would understand a true public interest test. The ‘business-as-usual’ flavour of the arrangement is reinforced by this observation in the Explanatory Memorandum:

These requirements would not preclude sharing of resources or other forms of co-operation in newsgathering between organisations. Co-operation should be encouraged as owners seek to realise efficiencies from co-owned organisations.

There are many emerging opportunities for cross platform collaboration.  Content lines can be blurred across media.   However in our opinion, this simply increases the necessity of rules that mitigate the concentration of media ownership and control into fewer and fewer hands.  The potential for concentration of new media in the hands of old media players is enormous.   Underlying technologies changes offer additional opportunities for vertical and horizontal integration.  In theory, technology lowers barriers to entry, however in practice the capital requirements to achieve critical mass for broad market acceptance remains as high as ever.  This favours established players.  The potential for market failure is high as content comes to share common digital origins. 

The importance of content as a controlling competitive force is illustrated by the proposed FOXTEL/ Optus Pay-TV agreements. Pay-TV was the one area in telecommunications where facilities-based competition moved beyond the CBDs of Australia, and immediately the competitive focus moved to content.  As we understand the proposal in summary, Foxtel (a joint venture between two powerful media groups and the incumbent telco) will now provide content to its main rival Optus under a deal that will make it the primary wholesaler of Pay TV content in the Australian market and allow Telstra to commence operating a Pay-TV service using this content bundled with other Telstra services.   Content has proved a key point of control in the media segment and will be further concentrated by this agreement if approved by the ACCC.

Our preference for a media specific public interest test would be specific competition regulation that uses the Long Term Interests of End Users (LTIE) test currently defined for telecommunications but extended to cover the network industries, extended to regulating media ownership and diversity.  The test of the interests of end-users means that the excesses of economic purism can be contained by an imperative to meet the needs of consumers. It addresses the power imbalance between corporations and individuals. It operates well in an environment where the networks and their owners impact virtually all Australians.

We are also concerned that the administration of this test is to be placed in the hands of the Australian Broadcasting Authority (ABA).  The ABA has specific oversight of certain content and broadcast media issues, which do not necessarily extend into print or other newer network domains. In our view, the ACCC is the best body to function as the competition regulator for communications or network/ convergent industries.  It is interesting to note that this was the thinking reported in the UK Department of Trade and Industry report “Regulating Communications: The Way Ahead

Results of the Consultation on the Convergence Green Paper”, which noted that while:

There was no clear consensus for a particular regulatory structure in the longer term ... Where a preference was expressed, the most widely supported model was a single content and a single economic regulator, variously in one organisation or under an umbrella organisation, independent from Government Departments or reporting to them.
  

We are also concerned that the history of the ABA administering self or co-regulatory schemes has not been an entirely happy one, as shown in the so-called ‘Cash for Comment’ affair.  Self-regulation, broadcasting style, as pointed out in cross-examination by Max Suich regarding Optus arrangements.   

        50         ... That's my mind,

        51         that we now had an established practice accepted

        52         by the industry, by the Broadcasting Authority,

        53         so there was no secret that this arrangement

        54         occurred.  They had been published and

        55         criticised.  If the Broadcasting Authority

        56         thought there was something here they should

        57         check out, then obviously they would have.  I

        58         don't honestly believe that this was a big

         1         secret, although I would admit that not every 2UE

         2         listener would be aware of the commercial

         3         arrangement.

 The whole sorry tale told in the ABA Public Hearings regarding Radio 2UE Sydney Pty Ltd was essentially about trust. Trust of presenters in themselves, in their ability to draw and respect lines that make sense only to themselves.  Trust by broadcaster management in the ability of presenters to police invisible bargains with themselves.  Trust by the corporate sponsors, that their payments to presenters gave them results commensurate with their very large commercial investments.  Trust by the regulator that its presence, as a largely silent partner in perhaps toothless codes of conduct, would somehow ensure self-regulatory compliance. And finally, and perhaps most importantly, trust by the audience in the presenters, managed by the broadcasting stations, paid by commercially trusting sponsors, and supervised by a benign and trusting broadcasting authority. 

There was more at stake than even the orderly conduct and regulation of the broadcasting industry.  It is a matter of politics and economics.  In important debates, control of influential channels of information can be used to build, sway or diffuse public concerns about policy goals and outcomes.  Major business decisions swing on the political saleability of propositions. Now the proposal is to give the ABA a governing voice in the most influential of those deals, ownership of key component of the gathering, massaging interpretation and delivery of opinion forming content. The defence by one of the presenters at the hearings, that he was just an “entertainer”, neatly demonstrates that this opinion shaping is not entirely or easily confined to news and current affair.

Foreign Investment

While it seems common ground politically that, if the cross media rules are to be reconsidered, the foreign ownership rules should be reconsidered at the same time, it is worth noting that the PC recommendation is that foreign investment be permitted under normal guidelines before the relaxation or removal of the cross-media rules. 

In our view, foreign investment should be encouraged, but this overseas capital should be encouraged to build new media assets and content sources, not simply contribute to the inflation of values by adding bidders for already scarce assets.  Again the current Pay-TV situation illustrates the debilitating effects of demonic bidding wars. 

In keeping with our introductory comment, we would like to see such foreign investment hard at work before being used as proof there is indeed a competitive market.  One needs only look to the banking and finance sector for a demonstration of the failure of foreign investment liberalisation to drive a competitive market as expected.

Entry Of New Television Stations 

The datacasting debate has thrown the issue of further television licenses into stark relief.  In our view it is highly unlikely that anyone could conjure a successful and sustainable business between the resolution of the datacasting question and end 2006.  If the definitional nonsense of datacasting is to persist beyond 2006, then Government needs to abandon the pretence that the moratorium on further TV licenses is driving policy, and seek further examination of the prohibition of further broadcasters. 

The key question for us is whether there is a genuine moratorium until 2006, at which point new entrant(s) will be permitted, or is it a moratorium in name only, while in reality functioning as a prohibition. If the later is the case, then a key requirement of creating a competitive media marketplace will never be met, and policy to create diversity in media will be crippled. The moratorium on additional television licenses casts a long and unwelcome shadow over the digital landscape.  In our view, it would be better public policy to enable the broadcasters to experiment with and deploy the full potential of the technology, while at the same time facilitating the entry of entirely new players with spectrum opened up by digital technology.

Spectrum Availability (particularly Digital Television)

The failure of datacasting to excite the corporate imagination of Australia, as illustrated in the under-whelming participation in the auction process, is paralleled by the lethargic response of consumers to the introduction of digital TV broadcasting.  It is perhaps unfair to be too critical of adoption rates for new technology in early years, and it may be premature to draw conclusions from current behaviour.  However, it would be equally foolish to ignore warning signals that consumers are seriously disinterested in the developments and offerings in that marketplace.  Media reports suggest that less than ten thousand Australian households have made the switch to Digital TV  (DTV) broadcasting. Retailers have been quoted as saying sales of digital decoders are 80 percent below expectations and that sales are extremely slow.
  What preparation for the datacast auction did demonstrate is that there are two additional digital TV networks ready to roll. In our view these should be available to new entrants to increase the diversity of media origination and distribution for Australian consumers.

The entire industry is caught in a chicken-egg loop, where development of services is contingent on consumers holding equipment, equipment sales depend on attractive content and equipment pricing depends of sales volume. Short of direct intervention in equipment pricing with subsidies (something we do not think is a particularly fruitful policy direction despite the dalliance with the notion by some analysts) the most effective policy intervention is likely to be one that allows the market place to discover what consumers want at what price as quickly as possible. This implies flexibility as well as certainty for investors, who will have to take risky initiatives that may need rapid refining and redefinition in response to consumer reactions.  It could hardly be argued that the DTV market with its regulatory over-burden has those characteristics. 

In our opinion, the attempt to carve digital terrestrial broadcasting into various categories such as broadcast, narrowcast, datacast, multi-channelling and program-associated services has always been fraught with hazard. Therefore we refer to the DTV market broadly defined to include all variants indicated above.  DTV has three main promises.   Firstly, it delivers greater efficiency in the transmission of TV programs, which could have meant more space for more programs.  Secondly it can be set up to be interactive, giving people the chance to talk back to their televisions for the first time.  Thirdly, improved picture and sound quality can be delivered.  This is also their order of importance.   But the broadcasting industry and government have consistently put the last and least important, which led to the insistence on high definition television (HDTV), now under challenge by many players.

The increased efficiency of digital broadcasting was not an invention of the TV broadcasters. Where one channel is now, digital would allow at least four. The broadcasters currently have the right to broadcast one channel of television.  This should have transferred to digital.  The increased capacity could then have been used by the Government to allow new broadcasting entrants and to encourage innovative uses of broadcast spectrum using interactive services modelled on the Web.  Our conclusion is that the regulatory corset into which DTV had been laced must be eased significantly for viable business models to be tried in sufficient numbers for the market to determine what consumers actually want from this unexplored innovation.

We feel it is relevant to refer to a work eminently worthy of citation in the context of digital television policy in Australia.  Prof. Stephen Schnaars makes the following observation in his book entitled Megamistakes, "There is almost no evidence that forecasters, professionals and amateurs alike, have any idea what our technological future will look like."
  His guidelines in the face of this uncertainty are:

1.
Ask fundamental questions about markets.

2.
Avoid technological wonder and grand visions - the "gee whiz factor". 

3.
Stress cost-benefit analysis.

All these points are relevant here, but asking fundamental questions about markets, about customers in those markets is essential.   No one knows where the digital technology revolution is going.  All we can do is evolve flexible arrangements that can accommodate large, rapid and unexpected change, and which allow the consumer, the customer, to make choices in competitive markets. Our question is whether the stranglehold of the broadcasters on this area of policy debate will resolve into a further gift to them of the right to multi-channel and the continued restriction of datacasting, or whether the Government will belatedly embrace the opportunity to use the large data pipes in the sky offered by digital broadcasting to include as many Australian consumers in interactive opportunities as possible. 

Local Content

While the ACA broadly endorses the provisions for maintaining local coverage levels, we note that these could have been introduced at any time, and are not a necessary correlative of the proposed system of derogation from the cross-media rules. There is indeed “Community opposition to the closure of local news services...”
 and in our view this angst has stemmed from consolidation allowed under the current system. A regulatory guard for this aspect of media services may preserve fig leaf style protection for diversity regional media but our concern is the reaction of consumers to possibly diminished choice in services other than local news if the number of media players in the market diminishes further.

Ownership in the current Australian media marketplace is already highly concentrated. The current cross-media rules can be seen as legitimising Australia’s current state of media concentration as much as providing any appreciable diversity guarantee.  Further concentration is perilously close and the rules are the single thing standing against this.  They serve as an important if flawed benchmark below which Australia cannot be allowed to dip, simply to serve the short term commercial interests of the current set of owners. We are not persuaded that Australia can safely rely on the provisions of this Bill to guarantee current levels of choice and diversity in broadcast media for consumers, let alone set the stage for any improvement. 
So-Called New Media And Convergence

ACA believes it is important to question the argument that because the Internet exists, there is no need to protect for media ownership diversity.   The Web remains an immature and insufficient technology, and broadband will not challenge broadcast in the foreseeable future.

‘Convergence’ as a word has actually become a convenient word for players to use to mean whatever they like.  For the purposes of this submission, convergence is used to describe the impact on economic and social systems of the essential indifference of digital bits to what they represent (content) and how they are conveyed (carriage).   This creates the potential for a landscape for the communication of information devoid of the traditional features that business (and governments and consumers) used to navigate.   Some players say that such a flat landscape means the end of regulation – we have the fabled level playing field.  More astute observers note that it is the features (for example supply bottlenecks, spectrum scarcity) which have been used to extract additional value in the marketplace, and that where these have been removed, industry will try to create features from which to derive value (for example through control of content, insistence on HDTV, domination of standards, and product bundling for consumers).

We would also challenge the assumption behind statements such as that in the EM:

The growth of new sources of information such as the Internet will also continue to expand peoples’ choice.

The content (particularly news and current affairs) accessed by Australians on the Net is more often that not generated by existing off-line media players. Research recently commissioned by the Australian Broadcasting Authority (ABA) into sources of news and current affairs, released in May 2001 indicated that for those that use the Internet as their main source of such information, the three most popular sources were ninemsn, ABC Online and f2.  All sources directly related to established off-line media organisations.  This finding reinforces a finding published in a Parliamentary Library Research Note that found that of the nine most popular News and Media sites in April 1999, existing mass media operators controlled all nine.
  It is doubtful to us that the situation would have change appreciably given the intervening market correction commonly known as the ‘tech wreck’. The PC captured the same flavour in its Report when it said:

However, it is not sufficient to have multiple voices if those voices are not accessible, or if they are effectively controlled by main media interests. The traditional media businesses in Australia are concentrated, and could become more so if the cross-media rules are relaxed and no other compensating measures, such as freeing entry, are taken.

There are genuine dilemmas with the cross-media rules. It is true they are not perfect, and that various changes such as digital television and the Internet place them under challenge.  But this is no reason to throw them away.  The processes of convergence are dissolving the convenient markers used in regulation (broadcaster – transmitter, phone company – copper wires, newspaper – printing presses). These couplings have been useful in the past, but will become increasingly unhelpful into the future.  However convergence is often used to justify changes that will not benefit consumers.  There is the additional challenge of timing.  Move too early, and convergence has become the tail that wags the dog.  Incumbent interests can achieve long treasured and wholly analogue goals in digital disguise.  On the other hand, delay the adaptation of the regulatory apparatus and the new choke points can generate their own class of robber barons. 

We believe policy makers must be careful to avoid the temptation to ‘game the future’, relying on the promises of technological developments making their way into the marketplace. References to possible developments in broadband, wireless, video-on-demand and internet-based content are all referred to as possible ‘get-out-of-jail’ cards.  It is also important to focus on what is happening now, and how powerful incumbents can use various processes to capture and subvert what may be very promising developments.  

We feel it is imperative to nail the potential cons in convergence.  Consumers need resolution of the paradox that there is a potential for both greater diversity and new entrants and greater concentration of ownership and control of key aspects of the digital economy, just as consumers’ homes may come to have a vast array of new devices, but these will probably be connected to a single home server mediating their information interactions with the world.   Consumers should have access to the full range of the diversity, in a market environment that mitigates the concentration effects.  There is not always enough competition, and competition is not always enough to supply non-price outcomes such as diversity, innovation, quality of service, universal service.  Regulation (including effective self regulation) sensitive to an internationalising context is essential to achieve these consumer benefits.  We must not be conned into removing it by convergence rhetoric.

Media Ownership And Diversity

It is commonly argued that ownership does not matter any more, that other forces (journalists, editors etc) form the critical opinion setting dynamic.  It would be foolish to deny these forces their due place. However we are also of the opinion that ownership does bring certain privileges, and that the concentration of media organisations under one corporate roof will create dynamics of conformity and restriction of agendas, if only as a result of the endless quest for economic efficiency, perhaps to advance a generally accepted corporate ideology or value set (for better or for worse) and potentially more cynically to advance the strategic commercial or political goals of the company, key managers, or stakeholders. As John Corker suggests, citing examples,

It is difficult to deny some form of influence or self-interest when examining reporting of:  the Super League initiative by the News Ltd newspapers;  the Government’s position in relation to digital conversion and datacasting legislation by the commercial television industry, the Fairfax press and News Ltd publications; and most recently, the ABA's recommendations to the Minister in relation to the anti-siphoning list by the Australian
, Daily Telegraph
 and the Sydney Morning Herald
 (a good but not great story for pay TV (Foxtel)).

The PC expresses a view that ownership remains important in the following observation in its Broadcasting Report:

The Commission concludes that diversity of opinion and information is more likely to be encouraged by greater rather than less diversity in the ownership and control of the main media.

The ACA notes that no media owners are reported as expressing support for the current media rules.  A key commercial interest in the current debate is not how to achieve diversity, it is how to achieve a desirably valuable status as a takeover target to maximise shareholder value.  Therefore the imperative is toward concentration, but for no better reason than the realisation of share market valuation.  In our opinion many of the arguments advanced to justify consolidation (such as convergence, cross-promotional opportunities, efficiencies of integration and scale) mask this fundamental dynamic.

Therefore, in our opinion it matters that removing or subverting the rules in the absence of proper media-regulation reform will in all likelihood lead to rapid consolidation and further concentration of media ownership in Australia.  The Parliamentary Library Research Note referred to above contained an analysis of the impact of abolishing the cross-media rules (a result we would contend will in effect flow from the proposals in the Bill). The author concluded that it would:

Reduce possible media ownership diversity by an average of 53 per cent, or, to put it in simpler terms, it could double the influence of the existing proprietors.

Once again, although this opinion was published in 1999, we have not seen evidence that this outcome would be appreciably different.

Network-media-specific regulation

General competition regulation has considerable limitations when it comes to maintaining and increasing diversity of ownership as the current Pay TV situation (coming on top of the Ansett collapse) illustrates. In the view of the ACA, this is particularly so for the media sector, where content sources are also important.  Specific media regulation and positive settings to encourage marketplace development and allow business to build new media assets are essential to deliver diversity to consumers.

While extremely important, competition alone does not guarantee consumer outcomes. Competition will not ensure diversity in media away from a lowest common denominator impelled by commercial pressure – herein lays the invaluable role of the national broadcasters.  It is not always enough to supply non-price outcomes such as diversity, innovation, quality-of-service, and universal service.   Regulation has a part to play here, and it will inevitably be specific to any industry as important as providing information services to the nation. 
As variously visited in the submission, we feel digital convergence offers opportunities for even further concentration and control of media content that cannot be safely ignored. The issue of media concentration is not a passing problem to be solved by digital conversion.   In our view, the need for specific regulation is in the nature of network industries. This would obviously include telecommunications, as well as broadcasting (FTA and Pay), Internet, computer software and hardware platforms.  Broadly defined, as the reach of electronic commerce makes them increasingly networked, industries such as finance and education may find that notions of access and universal service, standards and interoperability have increasing relevance both to consumers and regulators. As a consequence the need for competition rules especially tailored to network characteristics, using a LTIE test, is a permanent feature of the modern economy rather than a temporary transitional requirement of traditional monopoly busting.  

Conclusion

In our opinion, the Bill falls well short of achieving the benchmark set by the PC.  It indeed embodies some elements of the PC report, but selected and arranged out of the very important context that the PC recommendations read in their entirety provide.

Movement is certainly needed to increase opportunities for increased diversity, and we have numerous suggestions that could break the current media ownership gridlock without collapsing the market below the critical diversity benchmark we currently have. Momentum in that direction could be generated by positive initiatives to:

· Extend the cross-media rules to pay-TV and the Internet

· Open up a fourth (and fifth) broadcast network

· Manage spectrum better 

· Limit the role of Telstra in media

· Allow foreign ownership specifically to develop new media assets

· Tighten the existing ownership percentage trigger limits

· Revisit the digital TV decisions

· Abolish the risible notion of datacasting

· Ensure conversion of the datacasting licenses to full DTV broadcast as standard definition licenses

· Reserve for capacity interactive services and community TV and multi-media services for current and converting licenses to utilise spare spectrum.

· The high definition requirement should not apply to these converted licenses 

· Relieved current and converting broadcasters of the high definition (HDTV) requirement 

· Allowed current and converting free-to-air broadcasters to fully utilise their spectrum for service provision short of pure pay or subscription TV 

· Institute an access regime for digital spectrum similar to that administered by the ACCC for telecommunications since these measures may produce a surplus of spectrum.

· Give DTV a developmental holiday from cross-media rules with a threshold market or audience share trigger for divestment from the parent company.

Media barons may declare that digital convergence means regulations seeking to preserve diversity in media ownership are obsolete and therefore they should be tossed aside. Their economic acolytes will often argue that ordinary competition rules will suffice to stop market dominance.  However it is unpersuasive to us to argue that controlled dominance gives diversity.  The goal remains, but the processes of convergence are dissolving the convenient markers used in regulation – the broadcaster – transmitter, phone company – copper wires couplings have been useful in the past, but will become increasingly unhelpful into the future.  Therefore the challenge is to devise systems of regulatory encouragement to ensure the required diversity of media content ownership.  In the meantime, the current cross media rules, without exemptions, have the virtue of being observable, measurable, objective and relatively easy to enforce. They should be maintained as is until a better media ownership regulation framework can be constructed. 
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