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News Limited (News) welcomes the opportunity to comment on the Broadcasting Services Amendment (Media Ownership) Bill 2002 (the Bill).

The growth of the Australian media industry has stalled due significantly to the regulatory environment which has created an artificial limit to the scope of the industry and its participants.  Recent regulatory decisions, such as the datacasting regime inserted into the BSA in 2000, have exacerbated this problem.  Media regulation must change to allow media investors to be able to respond to the changing consumer demands in a changing commercial and technological environment.  Only after these shackles are lifted will there be further investment in the industry, the rollout of new technologies, the production of new Australian content and increased employment.  

In an increasingly global economy, the Australian media industry is already competing for investment dollars with other Australian industries and with international investment opportunities.  It is the responsibility of the Australian Parliament to establish a regime which allows the Australian media industry to effectively compete for those investment dollars.  Only then will the industry be able to adequately fulfil the demands of an increasingly discerning and aware community which rightly is expecting increased choice both as to content and delivery platform.

News has consistently supported the removal of media specific ownership and competition laws.  In 2002, this regulatory change is overdue.  While the current regime persists, valuable benefits are being denied to participants in, and consumers of, the Australian media industry.  These benefits have arisen as a result of digital technology, the rapid growth and uptake of online services, the explosion of niche media and the impact of converging distribution paths.  

It is no longer appropriate to regulate media based on a perceived power hierarchy of different delivery platforms.  The issue today is content, particularly where a newspaper can be distributed in its traditional hard copy form or electronically and each being regulated differently.

This environment has made cross-media and foreign ownership restrictions inappropriate and, to a certain extent, irrelevant.  They should be removed or at least have processes which allow for exemptions, as proposed in the Bill.  Diversity will still be protected by generic laws, as administered by the Australian Competition and Consumer Commission and the Foreign Investment Review Board.  Of course, the ABC and SBS (with their increasing reach) will also assist to ensure continued diversity in Australian media after current regulatory restrictions are lifted.

These changes to foreign ownership and cross-media ownership regulation should be implemented simultaneously. To lift foreign ownership and not cross-media ownership restrictions would only serve to increase the value of existing media assets by increasing the potential number of purchasers.  There would be nothing in this regulatory change which would encourage diversity of ownership or diversity of voice – it would merely replace one media proprietor with another and provide no incentive for innovation in their editorial processes, content production or diversity.  In addition, this would discriminate against long established Australian media companies.  Foreign companies with no history in Australia would be able to increase their presence in our media without current players with significant commitment to Australia being able to do the same.

Diversity cannot be mandated by regulation.The simple fact is that it is consumers, not media organisations or politicians, who drive diversity. In fact the Federal Treasury in its submission to the  House of Representatives Select Committee on the print media in 1991 stated that: the capacity of market forces to achieve social goals can be underestimated.The power of a media proprietor ( or editor) to influence news reporting is constrained by public preferences and competition from other media outlets. 

No government can say that there will be a specific number of newspapers in Sydney unless the government is prepared to set up and operate that number of newspapers which private enterprise is unwilling to operate.  The best the government can do is to establish a regulatory and economic environment which encourages participation and further investment.  That is why the media-specific ownership restrictions should be lifted.

News does not suggest that these changes to media regulation will create a perfect environment to further develop the Australian media industry and our comments should be seen in the context of the proposed legislation. But this is a good start.

This submission now turns to issues raised by the drafting of the Bill which are summarised below.

1. Cross-Media Ownership of 50% or less of a media asset
The Bill does not contemplate a scenario whereby a person or entity might acquire a cross-media interest of 50% or less of a relevant licensee or publisher.  The Bill treats all cross-media acquisitions in the same way and imposes obligations on the acquirer to compel the target licensee or publisher to do certain things.  However, if less than 51% of the relevant licensee or publisher is acquired, the holder of the exemption certificate would not have the ability to so compel compliance and would be improperly exposed to breach.  The answer is that the holder of less than 51% should be required only to do all they reasonably can to ensure compliance.

2. Double Jeopardy
Non-satisfaction of the exemption conditions leads to:

(a) retrospective breach of sections 60 or 61, the penalties for which are draconian and may include having to sell assets; and

(b) a breach of relevant broadcasting licence conditions.  If a person owns less than 51% of the licensee, this is unfair to that licensee.  Such a holder of the exemption should only be liable if they fail to do all they reasonably can but the penalty should be the same as a breach of the licence conditions.

Clearly this is not appropriate.  An exemption certificate should provide an exemption from liability under sections 60 and 61 with non-compliance creating liability for a breach of the licence conditions.

3. Certainty for Investment
In order to achieve the Government’s stated goal of certainty for further investment in the industry, it is imperative that the process be clear and the criteria which need to be satisfied be definite.  This is only achieved if: 

(a) there is no ABA discretion as to whether to grant the exemption certificate.  If the criteria are met, then the certificate must be issued;

(b) satisfaction of the criteria is absolute with no ability for the ABA to inject subjectivity;

(c) terms used to describe the process are clearly defined (for example entity that runs a media operation); and

(d) the conditions which attach to an exemption certificate are set out in the Bill, rather than being proposed by the applicant.  These conditions must be directly linked to the components of editorial separation.   No other conditions could be imposed.

News looks forward to the development of a thriving and vibrant Australian media industry after these reforms are implemented. 
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