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Executive Summary

It is PBL’s submission that:

· The cross-media and media specific foreign ownership and control rules in the Broadcasting Services Act 1992 (Cth) should be repealed in their entirety;

· The rules are not needed to deliver quality, quantity and diversity of the media;

· Quality, quantity and diversity of the media are guaranteed by the need for-profit media companies to maximise returns to their shareholders.  This drives companies to create successful media products that meet consumers' preferences.

· This commercial necessity will exist as long as there is capital invested and competition within the market from a number of for-profit companies producing and delivering media products.

· The existing rules:

· put Australian media companies at a competitive disadvantage;

· impede the growth of media companies; and 

· have prevented the further increase of media in Australia.

· PBL supports Schedule 2 of the Bill on the basis that by enabling a company to obtain an exemption to the cross-media rules it is a preferable regime than the existing regime.

· PBL supports removal of the foreign ownership and control rules in Schedule 1 of the Bill on the basis that:

· additional foreign investment would be beneficial to the industry, the consumer and the economy;

· the existing rules are not needed to ensure that Australian media is “Australian”; and

· the existing rules have been inconsistent and ineffective and are hence redundant.

· This submission contains specific comments on drafting of the Bill.

· It is PBL’s submission that the cross-media rules and media specific foreign ownership rules should be repealed or amended simultaneously. 

1 Introduction

As Australia’s leading media and entertainment company, Publishing and Broadcasting Ltd (PBL) provides a wide range of entertainment, news, current affairs and information services through the Nine Network, Australian Consolidated Press and Ecorp (ninemsn).

The Senate Environment, Communications, Information Technology and the Arts Legislation Committee has invited written submissions in relation to the terms of the Broadcasting Services Amendment (Media Ownership) Bill 2002 (the Bill).

It is PBL’s submission that the cross-media rules in the Broadcasting Services Act 1992 (Cth) (the Act) should be repealed in their entirety.  The rules are not needed to deliver quality, quantity and diversity of the media.

Quality, quantity and diversity of the media are guaranteed by the need for-profit media companies to maximise returns to their shareholders.  This drives companies to create successful media products that meet consumers' preferences.

The rules have, together with the media specific foreign ownership and control rules, put Australian media companies at a competitive disadvantage, impeded the growth of these companies and accordingly prevented the further increase of media in Australia.  

The Bill does not repeal the rules, but rather, enables the Australian Broadcasting Authority (ABA) to grant exemptions to the cross-media prohibition in the Act where:

· the objective of editorial separation is maintained; and 

· existing or minimum levels of news and weather services are maintained.

Schedule 2 of the Bill seeks to establish a regime whereby a media company seeking to own cross-media assets is required to demonstrate that it intends and will continue to maintain the objective of editorial separation between media entities. 

In PBL’s view the onus of proving lack of separation should lie with the ABA rather than the media company.

However, PBL otherwise supports Schedule 2 of the Bill on the basis that enabling a company to obtain an exemption to the cross-media rules is a preferable regime than the existing regime.

It is PBL’s position that the media specific foreign ownership and control rules in the Act should be repealed and that foreign investment in broadcasting should be covered by Australia’s foreign investment policy contained in the Financial Acquisitions and Takeovers Act 1975.

PBL supports Schedule 1 of the Bill, which makes this change.

In PBL’s submission the cross-media rules and media specific foreign ownership rules should be repealed or amended simultaneously. 

Parts 2 and 3 of this submission discuss the reasons why Australian media companies should not be subject to the cross-media and foreign ownership and control rules.

Part 4 discusses why the rules should be repealed or amended simultaneously.

Part 5 discusses the provisions of the Bill.

2 Cross-media ownership

Media is a consumer product and consumers' preferences drive what is delivered

Commercial television and newspapers, like all media products, are consumer products. It is the consumers who determine the level of demand for different media products.  Consumers express their demand for different media products through the allocation of their scarce resources. For a media product, as for all entertainment products, the consumer’s scarce resource is money and/or time and/or level of interest. It is the allocation of this resource by consumers that determines the amount of revenue that is earned by media companies for their products.

Media companies are either for-profit organisations or not-for-profit organisations.  The most notable not-for-profit media organisations in Australia are the ABC and SBS. For-profit organisations seek to maximise shareholder returns for the capital invested.  To maximise their returns, for-profit media companies seek to maximise their market share by maximising demand for the media products they can deliver having regard for the cost of creation and delivery of that product.  Accordingly the behaviour of a for-profit company is dictated by the preferences of the consumers.

Unlike most consumer products, in the case of media, price plays a differing level of impact on demand and supply. In the case of free to air television and radio, the consumer pays no price but allocates time and interest.  In the case of newspapers there is some cover price but usually this is well below cost.  In the case of magazines cover price is a primary determinant of consumer demand and supply. 

As broadcasters (and to some extent newspapers) are not able to compete on price they must continually and in some cases exclusively rely on quality and variety differentiation of their product.  Quality and variety of news and current affairs services and programming are the primary means of attracting consumer demand ie the time and interest of audiences and readers. This is demonstrated by the ferocious competition between the television networks in prime time for news and current affairs viewers despite the relatively high cost of production of news and current affairs.

To create a successful product, commercial reality requires quality and diversity of views and styles.  Media products like television and newspapers as mass market products, must aim to appeal to as large a number of customers as possible in order to be successful.  Therefore they must cater for the differing tastes and opinions of their varying consumers.  A successful company is not able to target only one or two segments of their potential customers.

This is reflected both within a product or program and between different products and programs within the same media entity.  For example the Nine Network delivers different news and information styles and commentaries to viewers through a variety of programs such as 60 Minutes, Sunday, Today Show, A Current Affair, the News, Business Sunday and the Small Business Show, ACP delivers women’s magazines that compete within the same market segment such as Cleo and Cosmopolitan and Foxtel delivers six different news channels. 

Consumers will readily exercise choice negatively if they perceive lack of quality, media bias or blandness.

This drive to create a successful product will exist irrespective of the ownership of the media entity.

The commercial necessity to drive consumer demand for media products will exist as long as there is capital invested and competition within the market from a number of for-profit companies producing and distributing media products.

Technological developments have resulted in a more competitive market and this competition is legislatively underpinned by the continuing role of the ACCC under the Trade Practices Act 1974 (Cth). 

Large and increasing range of media products available in Australia 

In Australia there exists a large and increasing range of media content and distribution systems.  

Media content is provided by Australian companies and overseas suppliers particularly from more populous English speaking markets of USA, Britain and Canada.  Because of same language and low transportation costs, the Australian media content market is one of the most contestable and competitive consumer product markets in this country. For example there are more magazine titles distributed in Australia than in the USA. 

When the cross-media rules were introduced there was already an extensive range of news and information available in Australia from both local and overseas sources provided substantially by the free to air television, radio and newspapers. 

Since the cross-media rules were introduced in 1987 and the Act was substantially amended in 1992 to introduce the Australian Broadcasting Authority, there have been extraordinary and unpredicted technological changes that have changed the cost of creating and distributing the content of traditional media platforms. Furthermore substantial new distribution systems have been introduced.

Extensive technological changes to the production and distribution of content have occurred through the digitisation of content and the exponential reduction in the cost of imaging, and the storing and transportation of digital content. New technologies have created a large number of new distribution platforms accessible to consumers at low or almost no cost. This includes the creation of the internet and the introduction of subscription television in Australia.

This has delivered a significant increase in the number of services delivering more content than ever before.  A number of these services are important sources of local and overseas news and current affairs including Pay television (which did not exist in 1992)
, a proliferation of internet services, and an increase in community services from 107 to 582.

The consumer in 2002 has access to a vast array of Australian and overseas news, information and entertainment.  Following regional television aggregation and the rollout of the SBS network, most Australians now enjoy five free to air television networks (with the exception of audiences in Tasmania and a small number of regional areas)
 (48 licences in total), three main retail pay television providers delivering 52 channels, (with a number of smaller operators including TARBS that broadcasts a number of channels in foreign languages), 250 commercial radio stations, 582 community radio and television stations, 170 narrowcast radio and television stations and numerous magazines and national, regional and local newspapers, plus internet news, information and entertainment portals from Australian and overseas.

This delivers consumers a wide range of views, opinions and ideas expressed particularly through news, information and current affairs, but also increasingly through breakfast radio programs and information/variety programs like The Panel on Network Ten, The Fat, Backberner, and Glasshouse on ABC.

Separate editorial independence is guaranteed by commercial imperatives 

The Bill has been drafted to address concerns that if a company acquires two or more cross-media assets these would become homogenised resulting in less diversity of product and opinion.

To address these concerns, the Bill seeks to ensure that media entities maintain separate editorial independence.

It is PBL’s submission that commercial imperatives (ie consumer demand and the need for maximisation of returns on capital as discussed above) guarantee that each form of media would retain its own style, presentation and content tailored to the particular consumer.  The National Nine News and The Bulletin is a good example of two products produced by the same media and entertainment company that remain entirely independent due to different consumer demands.

Views and opinions would be at least as varied and diverse as they are now. 

Each media business is necessarily focused on maximising its own returns by meeting the expectations of its target consumer.  The expectations of consumers vary greatly between different forms of media.

For example, the process of producing a daily paper and a television news service are quite different.  A newspaper will contain dozens of articles of varying depth covering a vast array of issues and a television news service is a half hour (or an hour) mainly visual service highlighting the headline issues of the day in less detail.  These different forms of media require different expertise and skills to create successfully.

If cross media ownership were permitted, each media business would remain focussed on the goal of producing a successful product for their consumers.

The advantages of cross-media ownership for a media company arise in providing efficiencies across the business and hence enabling investment and growth of the company as a whole.  Cross-media assets deliver the potential for non-editorial management, administrative and operational efficiencies, cross sales and cross promotions.

Quality and editorial independence is underpinned by the Act and by journalistic traditions

We have established above that consumers' preferences drive media companies to produce high quality content.  But there are two additional disciplines that guarantee high quality and unbiased media content.

These are the impact of legislation governing the licensing of broadcasting and radio and the demands of creators of content ie producers and journalists.  A cross-media holding by a media company if permitted, would include at least one media entity that is subject to regulation by the Act of coverage of news and current affairs. 

This requirement is further underpinned by a guarantee of quality delivered by journalistic integrity regardless of whether the media entities are regulated or unregulated.
Licensed broadcasters are required by the Act to comply with the codes of practice of their industry.  These codes deal with issues including the coverage of news and current affairs and require impartiality, fairness, accuracy and the distinction between reporting of factual material from commentary and analysis.  These codes are registered by the ABA and reviewed each three years.

The codes are enforced by the Act, which requires the ABA to monitor compliance of the codes, monitor any complaints that may arise in relation to broadcasting services and monitor and report to the Minister on operation of the Act as a whole.  The Act enables the ABA to impose sanctions for non-compliance with the codes by imposing licence conditions, substantial financial penalties and in the most extreme or systemic situation, removal of licence.

The second discipline in relation to creation of the media product is that the ability to supply quality news and information products is determined by the quality of journalists and producers a media company is able to attract. Quality of news and editorial independence is valued highly by journalists and producers.

A media company’s ability to attract high quality, well regarded journalists is significantly impacted upon by its ability to demonstrate commitment to quality and editorial independence.

In summary, in Australia the quality and fairness of media including news and information programming is assured through the impact of consumer demand on media company revenues, the regulation of broadcasters and in the case of both licensed and unlicensed media, the need to attract the best creators of content who demand creative independence.

The overriding impact of these three forces on the behaviour of media companies is sometimes confused by industry observers, either by the conduct of not-for profit media organisations or the tradition of the Editorial Column, which reflects the views of the proprietor or management on a particular subject, in unlicensed media such as newspapers and magazines.

The cross media rules have not delivered

It is PBL’s submission that in the global media landscape that exists today, the rules together with the media specific foreign ownership and control rules have put Australian media companies at a competitive disadvantage, impeded the growth of these companies and accordingly prevented the further increase of media in Australia.  

The media landscape today

Technological developments and the growth in delivery mechanisms have globalised the transfer of information and entertainment.  To survive in this new environment, media companies have expanded and diversified.

The global information and entertainment landscape is now dominated by a small number of trans-national communications and media companies that have grown by being able to merge complementary businesses.

Further expansion of these trans-national companies into the Australian media, entertainment and communications markets has only been limited to date due to the remnant foreign investment ownership and control rules.

Permitting ownership of cross media-assets would enable Australian companies to access the necessary capital and leverage to invest, gain equivalent scale and compete both at home and internationally.  But the hidden cost of the cross-media rules has perpetuated systemic disadvantages of scale and scope vis a vis international competitors.

Theoretically a media company can gain financial scale by diversification into non-media/entertainment businesses.  However, domestic and global capital markets tend to discourage diversification into non-related industries.

On the other hand foreign players who enter the Australian media market do so from a base of success in their country of origin, bringing with them scale and scope advantages.   Both USA and EU companies have the advantage of huge audiences they are able to tap into at home to build their revenue base. In contrast, with Australia’s relatively small population, the potential audience and hence revenue base is limited.

The Australian economy is smaller, limiting the scope for investment in the media market, and competition from multinational transnational companies is intense.

Why scale is important

Australian media and entertainment companies should be able to grow and develop ie build scale so they can more effectively provide their audiences and consumers with services.

When a media company gains greater scale, the cost of production of its product will fall for each unit of product.  Hence the ability of the company to produce more content will increase and with it, its ability to produce more Australian content, which is relatively expensive but attractive to consumers.

More particularly, greater scale will give media companies a greater ability to provide specific content for smaller “niche” markets and regional markets hence increasing the diversity of views in these areas.

To be competitive with overseas players, who are already in the media market and will enter the market, Australian companies need to be able to expand in Australia.  Globalisation of media when coupled with systemic scale disadvantages can lead to domination of overseas products.  As an English speaking country, Australia is an attractive target for multinational companies (particularly those based in the USA) seeking new sources of distribution.

Australia has a small population and economy and Australian media companies can only counteract the dominance from overseas if they have something else to offer.  Australian culture can only be viable if it is operating on a level playing field. 

Competitive Australian media companies will be able to compete globally and yet retain Australian interests as a focus for their business and content decision making.

Australian companies’ experience with scale

Globalised multinational media and communications companies have already established significant interests in Australia but in contrast, Australian media companies, with only very limited exceptions, have struggled to establish beach-heads in other countries. 

The lack of a sufficient capital base to fund international expansion has been a handicapping factor in some ventures in recent years.

The Ten Network was unsuccessful in a consortium seeking to be issued with a commercial UK television license where the Pearson Group was successful, PBL has struggled with its television investment in India and Prime Television has struggled with its investment in an Argentine commercial television service.  In Prime’s case its capacity to serve the capital needs of this venture sapped its Australian operations, significantly weakening the company.

The cross-media rules are a particular impediment to a company’s ability to gain the scale needed but this has not always been the case. 

News Corporation is an example of an Australian media company that has become a major global player. 

The application of the competition rules in the mid 1980s prior to introduction of the cross media rules enabled News Limited to acquire the Herald & Weekly Times group.  The acquisition, which occurred when Rupert Murdoch was still an Australian citizen, prior to a change in domicile and base to the USA, gave News Limited sufficient domestic scale to give it the impetus to fund international acquisitions and compete globally. 

In contrast, it has not been possible for media companies to build a large domestic base since introduction of the rules.

3 Foreign ownership and control

PBL’s supports repeal of the media specific foreign ownership and control rules in the Act.  Using existing mechanisms, the Foreign Investment Review Board and Treasury should continue the oversight of foreign investment in the media sector. 

PBL supports Schedule 1 of the Bill, which seeks to make this change.

It is PBL’s submission that:

· additional foreign investment would be beneficial to the industry, the consumer and the economy;

· the existing rules are not needed to ensure that Australian media is “Australian”; and

· the existing rules have been inconsistent and ineffective and are hence redundant.

Foreign investment

Repeal of the foreign ownership rules would provide additional investment in Australia and hence additional capital in Australia for growth in the sector.  This will have positive flow on effects both for the economy and the quality and quantity of Australia content and products.

Without access to foreign capital, local content producers are at a competitive disadvantage with international producers in the larger markets.

With increasing foreign participation in the media and entertainment industry, removal of the rules will enable Australian broadcasters to create alliances with foreign entities assisting in maintaining a competitive and efficient Australian broadcasting industry.

Television does not need to be locally owned to be “Australian”

To operate a successful free to air television operation in a competitive environment of networks competing daily for ratings across a range of programs, it is vital to make an Australian product.  

It must meet the needs of its target Australian audience or it will fail.

Although interested in a mix of foreign and local programs, Australian programs are very popular with viewers and accordingly networks expend considerable resources on their production.  This is particularly the case with news and current affairs programs, which are relatively expensive to produce. 

In addition to the consumer demand for Australian product, the Act and the Australian Content Standard implemented by the Australian Broadcasting Authority provide a substantial safety net to ensure that free to air television is “Australian”.

At least 55% of all programming on each station between 6.00am and midnight must be Australian.  In addition, each broadcaster is required to meet sub-quotas each year including substantial amounts of adult drama, children’s drama, other children’s programming and documentary programs. 

Removal of the foreign ownership and control rules will not change this as licensees will still need to comply with the Australian content standard, whether they are foreign owned or not.

The current rules are inconsistent and ineffective

The inconsistent application of foreign restrictions suggests that some media services are more influential than others and warrant stricter foreign restrictions, and yet many influential forms of media exist, with less or no restrictions.  

Foreign entities are able to own or have substantial investments in all forms of media except free to air television despite the high and increasing availability and use of other forms of media.

No other sector of the media industry has imposed upon it restrictions in the form of foreign control (as opposed to ownership).  Under the Act, foreign ownership (but not control) of pay television is restricted by law but is circumvented by all three owners of pay television in Australia, but no foreign restrictions are imposed on newspapers other than consideration by the Foreign Investment Review Board.  Similarly, commercial radio and new forms of media including the internet have no specific restrictions beyond FIRB scrutiny. 

The result is considerable foreign participation in commercial radio, newspapers, pay television, the Internet, telecommunications, book publishing and content provision. 

This is permitted despite the fact that radio talk back programs and newspapers are considerably influential on community views and opinions.  It is difficult to justify the continued restrictions on commercial television in this context.

Equally, the ownership and control restrictions do not support a desire by the Government to ensure that shareholder’s dividends remain substantially in Australia.  This is demonstrated by the experience of CanWest Global Communications’ investment in the Ten Network.  With no less than 57% economic interest in the network, CanWest has repatriated significant levels of dividends to Canada in recent years. 

4 Phased removal of cross-media and foreign ownership and control rules

In 2000, the Productivity Commission recommended that the foreign rules should be removed prior to removal of the cross media rules.

This would produce a result that globalised multinationals created by the domestic laws of their own country of origin would be free to enter the Australian market unhindered and acquire significant local assets while Australian companies must sit out.

It is PBL's submission that the cross media and foreign ownership and control rules should be amended simultaneously.

This will enable Australian media and entertainment companies to compete with foreign companies in Australian media markets on a level playing field.

5 Broadcasting Services Amendment (Media Ownership) Bill 2002

One of the requirements for obtaining an exemption from the cross-media rules from the ABA is a requirement that the company ensures the objective of editorial separation is maintained.

It is PBL’s view as discussed above in detail that regulation is not required to ensure this occurs.  Editorial separation is guaranteed by market forces, the integrity of the profession and current licensing regime, the without the need for specific regulation.

However, in the event that the Parliament seeks to retain the objective of editorial separation as part of the scheme of the Bill, PBL’s comments on the drafting of the Bill are detailed below for the consideration of the Committee. 

5.1 Cross-media rules – process for exemption 

(a) Paragraph 61C(a) – Exemption from the cross-media rules

Section 61C provides that a person does not breach the cross-media rules if the matters in paragraphs 61C(a) to (c) are made out.  

Paragraph 61(a) requires that a cross-media exemption certificate “is in force”.  PBL’s submission is that the words “is in force” are confusing, as it is not clear from the face of the Bill whether those words are intended to refer to the certificate as having been “issued”, or as being “active” (for the purposes of section 61J), or both.  

Section 61J defines when a certificate is “active”, and a note to section 61J explains that it is intended that a cross-media certificate will be active whether or not the conditions of the certificate are satisfied.  

The distinction between “in force” and “active” are referred to in the Explanatory Memorandum, which provides that:

A certificate is in force from the time at which it is issued, but is only active during such a time when a person would, but for the certificate, be in breach.  This allows certificates to be issued before a transaction which would otherwise place a person in breach takes place, but only become active from the time of that transaction.  

Given that it is desirable for the Bill to be clear on its face, PBL’s submission is that this issue should be clarified in the Bill.  In the absence of compelling reasons to the contrary, PBL’s submission is that the words “has been issued” should be used in section 61C and section 61J instead of “is in force”.  

(b) Subsection 61D(3)  cross-media exemption certificates

Section 61D sets out the procedure for the issue of cross-media exemption certificates by the ABA.  This provides that the ABA has the power to issue cross-media exemption certificates upon receipt of an application in writing.  Subsection 61D(3) provides:

(3) 
An application must:

(a) 
state that the certificate is to relate to a specified set of media operations; and

(b) 
include a set of conditions to which the certificate is to be subject; and

(c) 
be accompanied by proposed organisational charts in connection with editorial decision-making responsibilities in relation to each of those media operations; and

(d) 
state that the applicant undertakes that the conditions of the certificate will be satisfied when the certificate is active

There are two drafting issues which PBL seeks to bring to the attention of the Committee in relation to subsection 61D(3).

First, PBL notes that the drafting of subsection 61D(3) does not make it clear that the “set of conditions” to which the certificate is to be subject must address the objective of editorial separation as detailed in subsection 61F.  PBL notes that the simplified outline of the proposed new Division 5A of the BSA provides some assistance, to the extent that it states:

This Division provides for exemptions from the cross-media rules if:

(a) 
the ABA issues a cross-media exemption certificate that is subject to conditions about meeting the objective of editorial separation; …[emphasis added].  

It is PBL’s understanding the conditions referred to in subsection 61D(3) should be about “meeting the objective of editorial separation”.  To avoid confusion and for the sake of clarity, PBL’s view is that it would be appropriate for subsection 61D(3) to be amended to state:

(b) 
include a set of conditions about how the applicant must meet the objective of editorial separation, to which the certificate is to be subject; 

Second, PBL notes that under paragraph 61D(3)(d), applicants for a cross-media exemption certificate must give an undertaking that the conditions of the certificate will be satisfied when the certificate is active.

However, this requirement for an undertaking does not cross-refer to the time periods permitted by the Bill for implementation of measures to give effect to the conditions of the certificate.  These time periods are contained in section 61E (discussed below).  

It may be that the drafting assumes that the applicant will specify implementation periods in their written application for a cross-media exemption certificate, and this will qualify the relevant undertaking.  However, it would be preferable for this issue to be clarified.  PBL suggests that paragraph 61D(3)(d) be amended as follows:

(d) 
state that the applicant undertakes that the conditions of the certificate will be satisfied no later than 60 days after the certificate becomes active.
(c) Section 61D – Time periods for ABA decision-making

Once the ABA has received an application for a cross-media exemption certificate, the effect of subsection 61D(5) is that the ABA has a period of 60 days after receiving the application to decide whether to approve or refuse the application.  Under the Bill, this period may be extended if the ABA requests additional information under subsection 61D(4).  

If the ABA does not make a decision on a cross-media exemption certificate application within 60 days after receiving the application, or within 60 days after receiving further information (if such information is requested under subsection 61D(4)), it is taken to have refused the application.  PBL’s submissions on the issue of “deemed refusal” are outlined at (d) below.

PBL’s concern is that this 60 day period (which can be more than 60 days, if further information is requested by the ABA) is a significantly greater period of time than the relevant statutory time periods for takeovers and like arrangements under the Corporations Act 2001 (Corporations Act) or under the Foreign Investment Review Board (FIRB) guidelines.  

The practical result is that the time periods in subsections 61D(4) and 61D(5) could:

· delay unnecessarily, beyond time periods required by other legislative schemes, the completion of an acquisition by a media operator who needs to obtain a cross-media exemption certificate in relation to that acquisition; and

· place such a media operator at a competitive disadvantage against other entities who do not need to obtain a cross-media exemption certificate in relation to the relevant acquisition.

For example:

· under Chapter 6 of the Corporations Act, a takeover offer could be completed (without compulsory acquisition) in as little as 44 days (the bidder being required under section 633 to wait 14 days before sending out any takeover offer and being required under section 624 to keep the takeover offer open for a minimum offer period of 1 month); 

· under Part 5.1 of the Corporations Act, a scheme of arrangement for a listed company could be effected in as little as 45 days (14 days notice to ASIC being required before the first Court hearing, a further 28 days before the shareholders meeting to approve the scheme and a short period of time for a second court hearing);
· FIRB approval could be obtained in 30 days or less, with no response in that period resulting in automatic approval (see www.firb.gov.au); or
· under section 611 of the Corporations Act, shareholder approval for an acquisition or large placement taking the acquirer to more than 20% (but where full ownership is not required) could be completed in approximately 30 days (as 28 days notice for a meeting of members is required), or longer if Listing Rules need to be complied with.
The lengthy time period provided by the Bill for the ABA’s consideration of applications for cross-media exemption certificates should be considered in this context.  The time periods in subsections 61D(4) and 61D(5) may mean that a competing bidder who did not need to obtain a cross media exemption certificate could acquire the relevant media business before the ABA made its decision.  

PBL’s submission is that a media operator who needed to obtain a cross-media exemption certificate in order to acquire a particular media business should not be in a position of disadvantage when compared to other bidders for the relevant media business who do not have to obtain a cross-media exemption certificate. PBL’s view is that this would lead to an inconsistent result, removed from the objective that the application of regulation be consistent.  

For this reason, PBL’s view is that the time period in subsection 61D(5) should be no longer that 30 days (measured from the ABA’s receipt of the application).  

Further, PBL is also of the view that subsection 61D(4) should limit the ABA’s right to seek additional information to a time period of no later than 10 days after the ABA receives the application for a cross-media exemption certificate. 

PBL’s view is that subsection 61D(5) should state that if the ABA has not made a decision within 30 days after receiving the application, or if the ABA has requested further information, receiving that further information, then it is taken to have made a decision approving the application.  This issue of deemed approval, rather than deemed refusal, is discussed in more detail below at (d), with suggested drafting changes.

If the Committee is of the view that these suggestions do not allow the ABA enough time to consider whether it needs to request additional information in relation to the application, PBL’s alternative suggestion is that the FIRB model could be adopted and inserted into the Bill.  

Under this alternative model, the ABA would be provided with a period of 30 days to consider the application for a cross-media exemption certificate.  If the ABA considered that it needed more information, then it could request such additional information.  However, the making of a request for additional information would not “restart the clock”, as is presently the case under subsection 61D(5).  

The ABA would be provided with some flexibility by the Chairperson of the ABA being granted a residual power to extend the statutory time period.  If the Chairperson considered that 30 days was insufficient time for the ABA to be able to consider a particular application for a cross-media exemption certificate, the Chairperson could, by formal notice under the Act, extend the time period for the ABA’s consideration of the application by a period of no more than 15 days. This process would be similar to process by which FIRB’s statutory deadlines can be extended in certain circumstances.  

PBL’s view is that this alternative model is to be preferred as it would provide certainty, ie applicants would know that they would receive a decision in relation to their application (one way or the other) no later than 45 days after the date their application was received by the ABA.  However PBL acknowledges that this model (based on the FIRB approach) differs to that in the current version of the Bill, and to the model used in similar “decision making process” provisions in the Act (eg sections 21, 67, 74).  For this reason, it has been suggested as an alternative model.

(d) Subsection 61D(5) – Deemed refusals

As noted above, after the ABA receives an application for a cross-media exemption certificate, the Bill provides that the ABA must make its decision within a specified period of time, otherwise it is taken to have refused the application. 

Subsection 61D(5) currently provides that if the ABA does not make a decision within 60 days after receiving the application, or if the ABA has requested further information (which it is entitled to do within 30 days after  receiving the application) within 60 days after receiving that information, the ABA is taken to have made a decision refusing the application.

PBL notes that it this approach of “deemed refusal” differs to the approach adopted elsewhere in the Act (for example sections 21 and 67), where the ABA is deemed to have approved the decision if a decision is not made within the relevant statutory time periods.  

This means that where the ABA has failed to exercise its statutory functions within time, the applicant receives a positive, rather than a negative result.  In other words, the applicant is not penalised because of the ABA’s failure to perform its functions.

It is not clear why a similar “positive” approach has not been adopted in subsection 61D(5).

PBL also notes that under subsection 61D(6), if the ABA decides to refuse the application, it is required to notify the applicant and to give reasons for the refusal.  It is not clear whether this applies to deemed refusals under subsection 61D(5).

PBL’s submission is that subsection 61D(5) should state that if the ABA has not made a decision within the statutory time periods, it is to be deemed to have approved the issue of the cross-media exemption certificate.  As discussed above at (c), PBL also suggests that for the sake of regulatory consistency and fairness, the time periods in subsections 61D(4) and 61D(5) be reduced.

Accordingly, PBL suggests that subsection 61D(5) should state:

(5) If the ABA does not make a decision within 30 days after:

(a)
receiving the application; or

(b)
if the ABA has requested further information – receiving that further information;

the ABA is taken to have made, at the end of that 30-day period, a decision approving the application.

Alternatively, if this submission is not accepted, PBL’s submission is that subsection 61D(6) should be amended to require the ABA to provide reasons for “deemed” refusals under subsection 61D(5).  

(e) Section 61E – Time periods & discretion

Subsection 61E provides that the ABA must issue a cross-media exemption certificate where the ABA is satisfied that the conditions in the application will be met by the end of a period considered by the ABA to be appropriate.  The period must not be longer than 60 days after the certificate becomes active.  

The Explanatory Memorandum notes that the purpose of this period is to give the applicant time after assuming control of the relevant media operations to put in place measures to give effect to the conditions of the certificate.  The Explanatory Memorandum states that “It may take some time to implement those measures, and the period mentioned is designed to permit the ABA to give the person the necessary time”.  PBL agrees that it will take time to implement measures which will ensure compliance with the conditions of the cross-media exemption certificate. 

However, it is not clear why the specific time period is a matter for the ABA’s discretion. 

PBL’s submission is that subsection 61E should be amended to state that all applicants for cross-media exemption certificates have a period of 60 days to implement these measures.

Further, for the same reasons detailed in relation to subsection 61D(3) above, the ABA should satisfy itself that the conditions included in the application address the objective of editorial separation in accordance with section 61F.  These amendments would provide for greater certainty.  

Accordingly, subsection 61E(1) should be amended as follows:

(1) If an application is made to the ABA for the issue of a cross-media exemption certificate in relation to a set of media operations, the ABA must issue the certificate if:

(a) 
the applicant satisfies the ABA that the conditions included in the application:


(i) adequately address the objective of editorial separation in a manner which is capable of implementation within 60 days after the date the certificate becomes active; and


(ii) will, no later than 60 days after the date the certificate becomes active, be an adequate means of continuously meeting the objective of editorial separation for the set of media operations; and

(b) the ABA is satisfied that the application is not frivolous or vexatious.


If these amendments are made, subsection 61E(2) can be deleted.

In support of the suggestions outlined above, PBL notes that section 61P requires commercial television licensees and commercial radio licensees to “continually meet” the objective of editorial separation for the relevant set of media operations, to the extent that the objective relates to the relevant licence.  This is explained in the Explanatory Memorandum as follows:

..the objective of editorial separation is not only imposed through the conditions of a cross-media exemption certificate, by virtue of this subsection it also is a requirement placed on a licensee which is part of a set of media operations that are the subject of a cross-media exemption certificate.

However, the obligations in section 61P do not apply during the first 60 days that a certificate is active in relation to the relevant licence.  If there are 2 or more cross-media certificates on issue in relation to a set of media operations, this 60 period is measured from the earliest time when any of those certificates became active in relation to the relevant licence.  

The Explanatory Memorandum notes:

Similarly to the period mentioned in new paragraph 61E(1)(a), this period is intended to give the licensee some time until 60 days after the cross media exemption certificate becomes active (or if there are more than one cross-media exemption certificates in relation to the relevant set of media operations, at the earliest time when any of those certificates became active in relation to the licence).  

For consistency, it would be appropriate for a 60 day period to be specified in section 61E, as outlined above.

(f) Section 61H – Variation of conditions on cross-media exemption certificates

The ABA is able to vary the conditions of cross-media certificates in accordance with section 61H.  

Subsection 61H(3) is drafted in a similar way to subsection 61E(1).  PBL’s submission is that the amendments suggested for subsection 61E(1) suggested above in paragraph (d) should also be made to subsection 61H(3), so that it and subsection 61H(4) reads as follows:

(3) 
If an application is made for the variation of the conditions of a cross-media exemption certificate in relation to a set of media operations, the ABA must vary the certificate  in accordance with the application if:

(a) 
the applicant satisfies the ABA that the conditions included in the application:

(i) 
adequately address the objective of editorial separation in a manner which is capable of implementation within the time specified in subsection (4); and 

(ii) 
will, by the end of the period specified in subsection (4), be an adequate means of continuously meeting the objective of editorial separation for the set of media operations; and


(b)
the ABA is satisfied that the application is not frivolous or vexatious.

(4) 
The period mentioned in paragraph 3(a) is 60 days after whichever is the later of the following times:

(a)
the time when the certificate becomes active, 

(b)
the time when notice of the variation is given by the ABA to the holder of the certificate.

In addition, subsection 61H(6) is drafted in a similar way to subsection 61D(5).  For the same reasons as set out above, PBL suggests that the concluding words in subsection 61H(6) should state:

the ABA is taken to have made, at the end of that 60-day period, a decision approving the application.

Alternatively, if this submission is not accepted, PBL’s submission is that subsection 61H(7) should be amended to require the ABA to provide reasons for “deemed” refusals under subsection 61H(6).  

(g)
Section 61N – ABA Register

Under section 61N, the ABA is proposed to maintain a Register in which the ABA includes particulars of cross-media exemption certificates that are active.  This must also include the conditions to which a cross-media exemption certificate is subject, and the Register is to be made available for inspection on the Internet.

Subsection 61N(5) provides that the ABA is not required to make material available for inspection on the Internet if the ABA is satisfied that the publication of the material could reasonably be expected to prejudice substantially the commercial interests of a person, and the prejudice substantially outweighs the public interest in the publication of the material.

PBL supports proposed subsection 61N(5).  The conditions to which a cross-media exemption certificate will be subject may need to detail commercial–in–confidence information (going to the heart of how the relevant media organisations operate), and therefore it is appropriate that the ABA be given the right to withhold certain material from public inspection in certain circumstances.  It is noted that this kind of provision is consistent with paragraph 179(3)(a) of the Act, which provides that the ABA is not required to publish or disclose a report of investigation, where such publication or disclosure would disclose matter of a confidential character.  

5.2 Cross-media rules – editorial separation

(a) Section 61F – Objective of editorial separation

It is PBL’s view that the Bill does not adequately explain or distinguish between some key terms and phrases used in section 61F.  It is not clear from the drafting or from the Explanatory Memorandum what the intended meaning and distinction is between the terms “editorial news management”, “news compilation processes” and “news gathering and news interpretation capabilities”, as used in paragraph 61F(2)(c) and subsection 61F(3).

While some assistance is provided about what is intended by the use of the word “editorial” (as the Explanatory Memorandum notes that this is intended to relate to the selection, interpretation and presentation of news), no assistance is provided about how “news compilation” differs from “news gathering”, for example. 

It is noted that subsection 61F(3) explains that section 61F is not intended to preclude the “sharing of resources or other forms of co-operation”.  Subsection 61F(3) states:

To avoid doubt, this section does not preclude the sharing of resources, or other forms of co-operation, between the entities, or the parts of entities, that run the media operations, so long as the entities, or parts of entities, maintain:

(a)
the separate editorial news management mentioned in subsection (2);

(b)
the separate news compilation processes mentioned in subsection (2); and

(c)
the separate news gathering and news interpretation capabilities mentioned in subsection (2).

However, it is not clear from the drafting or from the Explanatory Memorandum whether this means that the media operations included in the relevant set of media operations can share resources such as wire feeds (eg AAP, Reuters), journalists and researchers, for example.  

PBL’s submission is that the sharing of journalists, researchers and news wire services should be permitted.  In the absence of clarification in the Bill, this issue will remain unclear.  PBL’s submission is that either the terms identified above should be defined, or that notes should be incorporated into the Bill to this effect.  

5.3 Cross-media rules – Local news and information requirements

(a) Definition of regional licence areas - Section 61B 

The Bill imposes minimum local news and information requirements on “non-metropolitan licensees” which are subject to an “active cross-media exemption certificate”.

As “regional licence areas” are defined as all licence areas that are not metropolitan (defined as Sydney, Melbourne, Brisbane, Adelaide and Perth licence areas)  Hobart, Canberra and Darwin will be subject to higher levels of local content regulation than their counterpart capitals. 

All capital city commercial television services will provide high levels of local news and information, in recognition of the role of capital cities as seats of government of the states and territories.  In PBL’s submission there is no valid policy reason to distinguish between mainland capital cities and the capitals of Tasmania and the Territories and this should be recognised in the legislative scheme, and the following lines should be added to the end of the existing definition in section 61B:   

(f) 
Tasmania; or 

(g) 
Northern Territory; or

(h)
Australian Capital Territory.

(b) Section 61T – Benchmarking

The concept of a “benchmark year” is introduced by section 61T.  This is applied in subsequent sections of the Bill, which address the amount of local news and information which must be provided by licensees in “regional” licence areas (see sections 61V and 61W).  

When a cross-media exemption certificate becomes active, the licensee must provide the ABA with a statement which specifies whether or not the licensee met the “minimum service standards for local news” during each week of the benchmark year (subsection 61U(1)).  

If the licensee is of the opinion that it was meeting those standards, the licensee must estimate the average weekly number of local news and weather bulletins broadcast during the “benchmark year”, including average weekly number of minutes of local news and weather bulletins broadcast within and outside prime time hours.  

If a licensee is meeting or exceeding the “minimum standards” then it is required to maintain the existing levels of local news and information.  If not, it must meet the minimum standards in the future. 

It is PBL’s submission that this will impose considerable administrative and financial administrative burdens upon regional licensees that may not be necessary, in that the same result could be reached in a more efficient way.

After commencement of the Bill all regional broadcasters will be required to compile detailed records of quantities and times of news and weather broadcast and retain the records for a 12 month period in case an application for a cross-media exemption certificate is made in relation to that broadcaster at some time in the future.

Records of this kind (other than the main bulletin) are not retained by commercial television in metropolitan areas let alone smaller markets.  The main constraint is on the enormous space required to keep the quantity of tapes and the financial imperative to re-use and tape over tapes.

These provisions are to be contrasted with the record-keeping requirements in clause 5 of Schedule 2 of the Act.  Licensees must keep records of broadcasts relating to political subjects or current affairs for a period of 6 weeks from the date of broadcast, or for 60 days if a complaint has been made about the matter. 

PBL suggests that other options be considered.  

One option would be to limit the benchmark period to either 6 weeks or 60 days (which would mean that there was consistency with the existing record-keeping requirements in the BSA).  From a drafting perspective, this would mean that the definition of “benchmark year” in section 61T would be replaced with a definition of “benchmark period”.  Suggestions are set out below.

61T Benchmark period

For the purposes of this Subdivision, the benchmark period, in relation to a commercial television broadcasting licence or a commercial radio broadcasting licence, is:

(a) 
if a single cross-media exemption certificate is in force in relation to the licence – the 6-week period ending on the day before the application for the certificate was made; or

(b) 
if 2 or more cross-media exemption certificates are in force in relation to the licence – the 6-week period ending on the day before the earliest day on which an application for any of those certificates was made. 

Another option would be that that if the ABA was had formed the preliminary view that the benchmark period was not fully representative of the licensee’s broadcasting service, the ABA could audit of the amount of local content provided by a licensee in the 3 months following that licensee’s application for a cross-media exemption certificate.  This would modify the procedure in section 61U, for example.  

The ABA’s audit would determine whether the licensee was required to meet the minimum service standards, or to provide levels of local news and local community service announcements which were above those minimum standards.  To assist the ABA in its audit, licensees could be required to maintain a register of complaints about local content levels. 

� Sky News, CNN, Fox News, CNBC, BBC, Bloomberg are available on the basic Foxtel offering.


� Many community services are operated by communities from non-English speaking backgrounds and serve as an important source of news, information and current affairs for those groups.


� Australia has 1.4 million households per free to air network.  In contrast, in the UK there are 4.8 million households per free to air network� and 4.0 million households per free to air network in Canada.
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