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1.
INTRODUCTION

The Media, Entertainment & Arts Alliance is the professional association of trade union for people working in the media and entertainment industries, including journalists, performers, film and theatre technicians.

The Alliance has a long-standing commitment to promoting diversity in the Australian media industry.

Having examined the proposals currently before the Senate, the Alliance recommends that the proposals should be rejected as they will increase concentration of ownership and reduce diversity of information.

2. DIVERSITY THE GOAL

When it comes to media ownership, government policy should have one goal: to protect and promote diversity.

And the experience in both Australia and overseas is that diversity of opinion, comment and news sources only results from diversity of ownership.

In this context, the current package of media ownership rules have this benefit – they work. While the package may not be perfect, the rules do serve their purpose of preventing further concentration of what is already a highly concentrated media industry.

Indeed, they have ensured that media ownership is more diverse that it was prior to the introduction of the rules in 1987.

The rules have ensured the existence of five major commercial forces in the media: three major print groups – plus two substantial regional groups -- and three commercial television networks, with Mr Kerry Packer's Publishing and Broadcasting having interests in both print and television. 

If the cross media rules had not been introduced, the inevitable move toward networking in television and radio would have resulted in News Limited, which already controls over 60 per cent of the newspaper circulation, and PBL, emerging as the dominant duopoly in the industry, each controlling key broadcasting and newspaper properties across the country. 

The rules have maintained a diversity of ownership and editorial opinion in the media by requiring media companies to make a choice between print and broadcast media. 

Coupled with television aggregation in regional areas, and an expansion of the reach of the ABC and SBS, many Australians now have a wider choice of news and entertainment outlets than they did in the 1970s.

The public also believes that ownership matters. A survey published last year by the Australian Broadcasting Authority, Sources of News and Current Affairs, showed that the media ownership was ranked as the most influential factor in shaping news. About 67 per cent ranked it very influential and 23 per cent thought it somewhat influential.

3. THE CROSS MEDIA RULES IN CONTEXT

While both the cross media and the foreign ownership rules have acted to increase diversity, they need to be looked at separately.

The cross media rules were first proposed in 1985 as an explicit trade-off for allowing the proprietors of television stations to expand their holdings. 

Under the old law, television proprietors could own only two television stations or six radio stations, Australia-wide, whether they be major city services or small country stations. There were no restrictions on ownership of newspapers, television and radio in the same market. 

As a result, two of the major media groups - Fairfax and Herald and Weekly Times- had accumulated, over the years, interests in television, newspapers and radio in their respective markets of Sydney and Melbourne. 

Regional media companies such as Northern Star, had similarly come to dominate media in some country areas. They had began in print had extended into "new" technologies of radio and television as the licences were offered. 

Mr Kerry Packer's Nine Network led the push by the television stations to be allowed to expand in order to build national networks. 

And the News group had taken control of the Ten stations in Sydney and Melbourne, although this was being challenged under the foreign ownership restrictions because the News principal had taken US citizenship

As a trade-off for being permitted to create national television networks spanning all six capital cities, it was proposed there be strict limits on holding different kinds of media. The cross rules were similar in approach to that still used in the US.

In other words, television proprietors could control stations reaching 75 per cent of the national audience, but they could not own newspapers or radio in the same market. Existing interests were 'grandfathered' but once sold, the new rules were to be complied with. 

The very announcement of the new rules sparked a major restructuring of the media industry with companies opting to focus their activities through either print or broadcasting. 

7. FOREIGN OWNERSHIP RULES IN CONTEXT

Since 1981, successive governments have fiddled with the rules governing foreign ownership in the media.

In that year the Fraser Government amended the Broadcasting Act to change the test of foreign ownership from residency to citizenship. This was to remove the question mark that hung over then citizen [but foreign resident] Rupert Murdoch and his ownership of the Ten stations.

There is no more useful illustration of the futility of amending the law to deal with a single case than this, for within three years Murdoch had taken US citizenship to enable him to own US stations and his ownership of his Australian interests was under an ultimately successful challenge in the Australian courts.

Then, as now, there were no legislative restrictions on print media. Rather, print media was governed by the Foreign Takeovers and Acquisitions Act. In its guidelines at the time the Foreign Takeovers Board stressed that because of its nature, takeover of print media by foreign interests should be closely reviewed and would be unlikely to be approved.

However, when News group mounted its takeover of the Herald & Weekly Times Ltd in late 1986, then acting Treasurer John Dawkins exercised his authority to approve the takeover, although neither the recommendation of the board nor any reasons were given for the approval.

In 1990, Treasurer Paul Keating blocked the takeover of the Perth Daily News  by a Malaysian group.

In 1993, in response to the takeover of the Fairfax group by the Tourang consortium, the Federal Government announced guidelines that would be followed in considering future foreign takeovers of print companies, restricting both the largest individual foreign holding and the total foreign holding.

This policy has been adopted by the following government, although as a statement of policy it lacks the legislative underpinnings that apply in the broadcast media.

5. MORE MEDIA, BUT NO MORE DIVERSITY 

5.1 Convergence

One of the key arguments advanced by the industry for abandoning the cross media rules now as in the past is the claim that convergence of technology makes cross media rules anachronistic and will lead to artificial barriers between services. 

As in 1997, there is no evidence to support this argument. International experience shows there are few synergies between print media and broadcast media 

Television news and current affairs is picture orientated, driven by its complex logistic demands, focused at a number of news windows throughout the day, with the content usually packaged in a highly formatted form covering a strictly limited number of stories. 

Radio news is highly perishable, based on actuality with critical time lines to be met virtually through the hour. 

Print has at its core a text based service and with the exception of wire services operate on a 24 hour news cycle. 

As any working journalist will attest, the "news cultures" of the three media's just do not make them compatible for integration other than for cross promotion. 

In terms of on line multi media production there is not any evidence that structural separation of print and broadcast media is impeding the development of multi media products Indeed in the US the trend is towards joint venture arrangements and copy sharing deals to allow companies to cross fertilise the very different skill bases needed for multi media production. 

In any case the availability of switched, real time full video on demand - the technology which will allow multi media products to be delivered to the home – seems as far away as it did at the time of the last review of these rules in 1997.

5.2
New media and established interests.

The second argument claims new technology has led or will lead to a blossoming of new services which will automatically result in greater diversity of content and which therefore make the cross media rules unnecessary. 

In fact, the evidence to date is that new media remain substantially controlled by existing vested interests. On our industry estimates there are fewer than 50 journalists around Australia who are working directly and solely on on-line news services. Virtually all work for the on-line subsidiaries of the major corporations: f2, News Interactive, ninemsn and ABC On-line

This compares with an estimated 10,000 journalists working in the traditional mass market media. 

The reality is the existing media groups in league with the two major telecommunications companies - Telstra and Optus - are dominating virtually every form of new service.

5.3
Traditional media continues to rule.

At the same time the circulation and audience reach data show newspapers and television remain the dominant media though which people gain virtually all their information on political, social and economic life in Australia. 

The Internet, pay TV and global satellite services may one day assume a greater influence in our society, but the lack of broadband access and a base of PCs capable of efficiently distributing on-line multi media products is a fraction of the reach of traditional media. 

It is unarguable that for the foreseeable future, Australians will rely on the five commercial media groups and the ABC for virtually all their news. 

If the cross media rules are removed, those five commercial voices will quickly be diminished to two dominant groups. 

5.4
Free to air and pay television.

Since 1992, the Australian Broadcasting Authority has issued only two new television licences and the Government has ruled out using the sixth high powered television frequency in the major capitals for a fourth commercial network, and by doing so has spared the three major television groups from facing increased competition in their existing markets. 

Digital television has similarly not been made available for an expansion of free to air television. 

If the industry is sincere in its call for deregulation because of technological change it would also accept the introduction of other new services which are now available through this technology. 

The clear trend emerging in Australia is for existing media companies, in partnership with the two telecommunications companies to dominate pay TV.

The evidence is that a coalition of News, PBL and Telstra now control Foxtel, which is set to emerge as the dominant – probably the sole – pay television operator.

5.5
Broadband services and the Internet.

The Internet by its global nature may be difficult for any one player to dominate in terms of content. But resources and brand recognition are clearly giving the on-line arms of the major players an early start advantage.

All the key players are providing content on the Internet and have invested heavily in on-line classifieds. 

If there is a public policy issue it is to ensure continued access and capacity availability. Telstra has been woefully slow to provide affordable ISDN capacity with Australia's residential ISDN prices up to 50 per cent higher than the US. 

At the same time Telstra is threatening to using its market power to squeeze the service providers leaving Telstra with control over access to the net and with it a very powerful position to act as gate keeper for content.

The recent alliance between News and British Telecom in the UK suggests the carriers and major content players understand well the key role the carriers are expected to play as on-line services develop. 

There is an urgent need for the Government to develop and rigorously enforce, a code of conduct for the carriers to ensure they do not use their key strategic position to control mainstream on line products. 

Pay TV cables will become the gateway for new services into the home. Unlike Britain and the US where ownership laws ensured pay TV developed separately from the dominant telephone companies, Australia has allowed the carriers to control the broadband system. 

This is likely to have far reaching effects on the content and control of new interactive services such as home shopping, gambling, home education and information. 

With ownership of the broadband delivery system already under control of Telstra in league with News and PBL, it is absolutely critical other competitors who wish to use these networks can genuinely gain access without discrimination. 

The prospect of content companies being arbitrarily denied access to the broadband system is a very real one as the 1996 decision by News to exclude the joint ABC/Fairfax pay TV news service and the ongoing battles for access by C7 show. 

This will require a robust access regime similar to that developed to ensure telephony interconnection for Optus. Failure to commit to an open access regime when the current rules expire mid next year will almost certainly lead to pressures to extend the cross media rules to the telephone carriers. 

A robust independent access regime is essential for the broadband system to ensure free flow of content. This regime should be independently managed by a government regulator and should have the specific goal of maximising diversity. 

5.6
Radio

Calls for radio to be exempted from the cross media rules seek to deny that radio continues to be a valuable and influential source of news and opinion. 

Radio is a critical medium to deliver localism in an era where television is being increasingly networked and to allow a relaxation of the cross media rules for radio would be to invite a repeat of the situation which had developed up to the mid 1980's when many regional areas had their entire local media controlled by the one company. 

Over the last decade there has been enormous rationalisation of news operations in the radio industry where today there is one dominant radio news service - the SKY operation associated with radio 2UE and 3AW. 

With the ABC radio budget cut backs reducing many regional services there is a critical need to maintain a diversity of ownership in regional areas. 

While across the industry there has been an increase in the number of stations from 138 to 170 most of these have been supplementary stations At the same time the number of owners of radio has been cut by 36 per cent according to research by the Communications Law Centre. The same figures show that 75 percent of licences are now operated as part of major networks. 

Radio ownership has already been significantly liberalised to ensure it an appropriate economic base. 

With news sources already so concentrated within the industry any weakening of the cross media laws would risk virtually all of the major sources of commercial radio news and current affairs being controlled by the same media groups which already dominate the print and newspaper industry.

6.
FURTHER CONSOLIDATION

Although the existing package of rules has acted to restrict further concentration of ownership, the five years since the previous attempt to drop the rules has seen loss of diversity.

For example:

7. The second largest magazine group – Pacific Publications – has been largely taken over by the second largest television network

8. Pay television is largely dominated by a single player, Foxtel, with over 60 per cent of subscribers. Optus is widely expected to fold in the next two years.

9. The four highest rating on-line news services are owned by existing players: ABC On-line, Fairfax, News and ninemsn.

Disturbingly, within the existing groups there has been reduction of diversity through concentration of operations. For example, the O’Reilly group has consolidated aspects of its editorial operations in “hubs” which produce papers for three or four surrounding towns. The Fairfax group has been canvassing the possibility of merging operations between The Age and The Sydney Morning Herald.

7. THE PRODUCTIVITY COMMISSION

After the attempt to amend the package of ownership rules in 1997, the Treasurer ordered an inquiry into broadcasting by the Productivity Commission.

Whatever disagreements we may have with some of their recommendations, it has to be recognised that the commission conducted an exhaustive inquiry with six months of hearings and submissions.

The Commission recognised that the key to unlocking the benefits of the digital revolution lay in allowing new players and services through a drastic revision of the digital television regime.

The government has not publicly responded to the Productivity Commission’s finding, but the proposals in the current bill fly in the face of the common-sense and orderly path of reform laid out by the Commission: that is, to create a framework that allowed new players before moving to phase out the existing package of laws.

They recommended this because they recognised that diversity of information flowed from diversity of ownership and by competition. 

8. FOREIGN OWNERSHIP

The fact is that much of Australia's media is already foreign controlled as a result of ad hoc decisions in the past. News was permitted to take over the Herald and Weekly Times, CanWest has been permitted to take a 57.5 per cent stake of the Ten network and the O'Reilly group has been allowed to buy 50 per cent of one of the largest regional publishers. 

While an Australian-owned media remains preferable, this objective has been largely undermined and will be difficult to pursue unless the Government is prepared to consider divestment. It will also be increasingly difficult as media and telecommunications services become globalised. 

The far more pressing problem in Australia is media concentration and if keeping foreign ownership restrictions exacerbates that problem, then the government should consider a relaxation. 

Such a relaxation should not take place in a vacuum. It needs to be considered within the broader context of Australian trade policy. That is, any relaxation would have to be on the condition foreign investors commit to enforceable charters of editorial independence for their Australian titles and on the continuation of the local content television quotas.

Finally it would need to address the current failings in the process. Any review of a foreign takeover should be made through a transparent process with clear reasons given for any approval.

The main danger of foreign ownership is that the local companies become mere branch offices. Rather than being used as a springboard for growth in Australia and the region, the risk is the products are milked for their cash flow and foreign ownership should only be allowed once commitments are given to ensure continued investment and development of the products under the management of local executives.

8.
CHANGES TO THE CROSS MEDIA RULES

The Alliance supports calls for media regulation to be based on clearly defined and consistent rules with minimum discretion to avoid the politicisation of media policy and to ensure compliance.

The current cross media rules satisfy these conditions and any move along the lines proposed in this legislation should be avoided.

As has been pointed out, diversity of information depends on diversity of ownership.

The history of media regulation here and overseas is replete with examples of undertakings being given by proprietors on taking over a new outlet. And it is just as full of examples of those undertakings being ignored, breached or superseded by time.

These changes fail the most basic test of practicality.

How are the definitions going to work?

How could we be confident that undertakings given now would not be overturned in the need to cut costs or to achieve convergence two, three or more years down the track?

And how can we believe that a governmental authority would  be prepared to unravel its approval – and so undo the corporate structure of one of Australia’s largest companies – at some future time?

But worse than failing the test of practicality, these proposals involve dangerous governmental involvement in the day-to-day workings of the media.

9. TELSTRA OWNERSHIP

The Alliance is also concerned about proposals being floated that would see  Telstra became a major player in content ownership and creation. Among the proposals that have been speculated are that Telstra would take a controlling interest in the Fairfax group or in the Nine network.

It is not in the public interest that a third television network would come under public ownership by stealth in this manner. Nor is it in the public interest that a major print company should be government owned. This is particularly true because this government ownership would come with none of the traditional safeguards of editorial independence that underpin public broadcasting.

Similarly, it is not in the public interest that the one company should be both carrier and content owner. 

While it is outside the scope of the current bill, no review of ownership should leave open this important question. The Government should use its controlling interest in Telstra to direct the corporation to stay clear of media takeovers.

10. CONCLUSION

The Alliance believes that the proposals be rejected by the Senate, at least until such time as we see that other changes are creating more players, not fewer. 

