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Executive Summary

1. The AANA is the peak industry body for the advertising business sector and represents the marketing and advertising interests of a diverse range of manufacturing and service industries, including agencies and other service providers.
2. Advertising is a crucial engine in the economic development of the nation. A healthy, competitive advertising environment underpins the cycle of production and consumption that drives our economy forward in the interests of its citizens. Advertising is also a key expression of our prized right to freedom of speech.
3. The AANA believes that many current legislative provisions for broadcasting are now outmoded. New, less restrictive measures are needed if advertising is to fully play its part in driving valuable innovation and diversity in media, as we move into the digital era.      

4. The AANA supports the proposed repeal of the media-specific foreign ownership and control restrictions and the cross-media exemption process contained in the Broadcasting Services Amendment (Media Ownership) Bill. The AANA has long advocated for more vigorous competition and program and service innovation in media, supporting the needs of advertisers who seek to employ to the maximum extent the potential richness and variety of both single medium and cross-media strategies to generate demand. However, the potential of the provisions to increase media concentration are of concern to the association.

5. In addition, while recognizing the potential benefits of the measures contained in the Bill, the AANA is concerned about the possible impact of the legislation if these measures are treated in isolation.

6. In the crucially important area of free-to-air television the measures in the proposed Bill in themselves do nothing to actually increase the number of competitors in the TV market. The Government’s restrictive datacasting rules also remain in place, making it highly unlikely that anyone will take on the challenge of developing new video-rich multimedia services to add some competitive tension to the free-to-air digital TV marketplace. There also appears to be a general uncertainty in government about the overall strategy for digital conversion of free-to-air television that needs to be addressed. 

7. The AANA suggests that the government consider bringing forward the various legislated reviews of aspects of the current free-to-air digital TV conversion regime, using the opportunity to undertake a thorough reassessment of what is now required to drive forward the development of digital TV in the light of current industry conditions and community needs.

8.  The AANA considers it might also be time for a more integrated approach to media industry regulation in general. The United Kingdom is currently establishing a new regulatory organization, Ofcom. It is a single, convergent communications regulator that will subsume a series of separate regulatory bodies that have held separate responsibility for TV, radio, program standards and telecommunications. In the United States the Federal Communications Commission has had oversight of all US communications for many years. It is perhaps time for us to review these systems and consider a new model in this regard for the Australian context. 

9. Even if these reforms do not occur in the near future the AANA would prefer to see a clearly defined, industry-specific ‘public benefit’ test developed and applied to media and communications mergers and acquisitions, including the foreign and cross-media ownership changes permitted under the Bill. 

10. Any industry-specific public benefit test needs to explicitly recognise the importance of protecting the freedom of commercial speech. We argue throughout this submission that this is a very important pre-condition for the development of media services in the interests of Australian consumers. 

1. Introduction

1.1 The Australian Association of National Advertisers appreciates this opportunity to offer its views on the Broadcasting Services Amendment (Media Ownership) Bill 2002 to the Committee. The AANA is the peak industry body for the advertising community and represents marketing and advertising interests of a diverse range of manufacturing and service industries, including agencies and other service providers. The combined advertising expenditure of AANA member organizations totals more than 80% of national main media advertising expenditure.


1.2 Advertising is a crucial engine in the economic development of the nation. A healthy, competitive advertising environment underpins the cycle of production and consumption that drives our economy forward in the interests of its citizens. Advertising is also a key expression of our prized right to freedom of speech. Indeed, the AANA has as a primary objective the safeguarding of advertisers rights to freedom of commercial communication. Advertisers also sustain the commercial media industries. Advertising expenditure in main media (TV, newspapers, magazines, radio and outdoor) amounts to well over $8 billion each year in Australia.


1.3 Importantly, advertising plays a central role in sustaining free-to-air broadcasting. An effective, efficient and innovative free to air broadcasting system will encourage further support from advertisers, thereby extending the quality and range of services to consumers. 


1.4 The AANA accepts that regulation is necessary in broadcasting. The AANA is centrally involved in the self-regulation of advertising through the AANA Advertiser Code of Ethics and the Advertising Standards Board. It also agrees that broadcasting laws are necessary to promote the wider interests of consumers and the community’s social, economic and cultural objectives. However, we believe that many current legislative provisions for broadcasting are now outmoded. New, less restrictive measures are needed if advertising is to fully play its part in driving valuable innovation and diversity in media as we move into the digital era.      

2.  Advertising and the Proposed Legislation 


2.1    Currently broadcasting legislation, especially as it relates to television, constrains advertisers ability to maximize their use of the media (including media innovations) in the interests of their enterprises, consumers and the broader economy. This is a result of lack of competitive tension amongst the players. The AANA notes the conclusion of the Productivity Commission’s Broadcasting Inquiry Report in 2000 that: 

‘Allowing new entry is the key to greater competition in Australia’s broadcasting industries and to the loosening of regulatory ties that have constrained its development and growth’. (Broadcasting Inquiry Report, Productivity Commission, p. 328)

At the very least, legislative reforms need to open up the terrain of broadcasting – increasing both the number and diversity of services available. This will deliver valuable economic benefits flowing from more efficient advertising as a result of more media providers vying for the advertising dollar, on the one hand, and increases in the advertising pie resulting from more innovative advertising opportunities for advertisers, on the other.  

2.2   Contemporary advertisers increasingly operate in a number of dimensions in their media campaigns. They are concerned to reach the right consumers at the right time, right place and at the right price. Within one medium like television, advertisers are keen to take advantage of the access to aggregated, mass audiences which popular programming on the major TV networks can provide. But they are also recognizing the benefits of also targeting TV advertising to consumers who may have a high interest in specialized products. Currently this is mostly achieved by advertisers buying time in TV programs made for particular viewer groupings. However, the new digital TV environment  will offer advertisers the opportunity to place advertisements on more specialized network multichannels or in interactive TV programming where audiences themselves may decide how deep they explore advertising messages. When there is insufficient competition in television the price of buying advertising is high which results in consumers paying an unnecessary premium on the price of goods and services. We believe this is currently the case in Australian television. 

2.3   Advertisers are also increasingly keen to promote their products and brands across different ‘platforms’; employing a mix of media – television, radio, newspapers, Internet, magazines, tele-sales; taking advantage of the special strengths of each medium within one  strategy for demand generation.  The ability to advertise across different media platforms is very valuable for advertisers and is assisted by cross-media ‘bundling’ by media operators offering cross media advertising packages at reasonable prices. In both media specific and cross-media advertising it is in the interests of advertisers and consumers to have competitive and innovative players who will vigorously explore the limits of what their media can offer.

2.4   The AANA believes changes to the current rules on foreign ownership have the potential to help achieve better conditions for media advertising for the benefit of advertisers, consumers and the economy. The proposed repeal of the media-specific foreign ownership and control restrictions contained in the Broadcasting Services Amendment (Media Ownership) Bill has the potential to encourage more vigorous competition and program and service innovation in television, supporting advertisers who seek to employ to the maximum extent the potential richness and variety in television for their campaigns. We are concerned, however, about ongoing media concentration. We applaud the sentiments expressed by the Minister for Science, Peter McGauran during the bill’s second reading in the Parliament:

‘Repealing these restrictions will improve access to capital, increase the pool of potential media owners and act as a safeguard on media concentration.’ (Hansard, House of Representatives, 21 March 2002, p.1603)     

We also note that the provisions of the Foreign Acquisitions and

Takeovers Act and Australia’ general foreign investment policy will still apply to foreign media transactions. This will mean that a national interest test will still apply in relation to particular investments. The question is whether this will be sufficient safeguard in the context of media industries. We make further comment about the importance of ‘public benefit’ tests for media mergers and acquisitions below.          

2.5   The AANA also believes that the intention to provide exemptions from the current cross-media ownership restrictions reflected in the Broadcasting Services Amendment (Media Ownership) Bill is potentially beneficial in stimulating more efficient and effective media and thereby more opportunities for advertisers.

As Minister McGauran stated:

‘Reform of the media ownership rules will clear the way for renewed market interest in Australian media assets and will allow media companies to take fuller advantage of investment opportunities as they arise’ (Hansard, House of Representatives, 21 March 2002, p. 1604)

Reform of cross-media rules could indeed bring renewed vigor to broadcasting, usefully increasing the sophistication of players and their services. It could also build technological innovation and cross-media capabilities that would benefit advertisers, especially those pursuing cross-platform advertising strategies. As we have pointed out above, the ability of cross media players to efficiently bundle their varied services is attractive for advertisers. It is noted the provisions of the Trade Practices Act will apply to proposed cross-media mergers and acquisitions, making them subject to a test prohibiting mergers and acquisitions if they have the effect of substantially lessening competition, unless there is an overriding benefit to the public.  

2.6   The AANA makes no specific comment on the measures in the Bill designed to protect editorial diversity other than to note that diversity of opinion and editorial approach is a key public good which is consistent with advertisers own concerns that freedom of commercial speech prevail. 

3. Proposed Legislation and the Bigger Picture

3.1   While recognizing the potential benefits of the measures on foreign and cross-media ownership contained in the Broadcasting Services Amendment (Media Ownership) Bill 2002, the AANA is concerned about the possible impact of the legislation if these measures are treated in isolation. As we have pointed out above, the AANA believes that advertisers, responding in their demand generation strategies to developments in the converging digital environment, can benefit from increased innovation, competition and multimedia sophistication which may come from foreign and cross media ownership changes. However, in the crucially important area of free-to-air television the measures in the proposed Bill in themselves do nothing to actually increase the number of competitors in the TV market. 

3.2   Under current provisions of the Broadcasting Services Act, the number of free-to-air broadcasters remains capped at its current level until at least 1 January 2007. In addition the Government’s restrictive datacasting rules remain in place, making it highly unlikely that anyone will take on the challenge of developing new video-rich multimedia services to add some competitive tension to the free-to-air digital TV marketplace. There appears to be a general uncertainty in government about the overall strategy for digital conversion of free-to-air television that needs to be addressed. 

3.3   At a more general level the AANA also wonders whether the overall regulatory structure in Australia for converging media is itself  adequate for the important challenges that confront all media industries going forward. This submission explores this idea more fully below.

3.4   Until the broader digital policy and media regulatory difficulties outlined in paragraphs 3.2 and 3.3 are addressed, the AANA doubt whether the provisions in the current Bill will achieve significant change in areas of competition, innovation and a better deal for advertisers and consumers. Indeed, as we have hinted, there is a real possibility that, without the wider issues identified here being resolved, the proposed measures will lead to a further narrowing of media options, especially in the area of cross-media dominance. We explain more fully our suggested approach to these wider issues in the final sections of this submission.

4. Digital TV Conversion  

4.1   The AANA suggests there needs to be a re-think of the government’s policy settings for the digital conversion of free-to-air television. While it appreciates the issues and concerns that may have led to the current framework, we believe the clear evidence is that progress towards the exciting goal of widely available digitized TV services is badly stalled:

· The penetration of digital reception equipment in areas with digital transmissions has been extremely small;

· The networks have been very slow to develop their digital offerings in the face of restrictions on multichanneling and the lack of competition from new digital services providers;

· There has been little serious attempt so far from government or the operators to address some of the key issues concerning technical standards, especially in relation to set top boxes for home reception; and.

· There has been little coordinated activity by broadcasters, content suppliers and equipment manufacturers to market the benefits of digital TV.

4.2   Current digital broadcasting legislation requires that a series of reviews of the current digital TV conversion strategies be conducted over coming years. They include:

· The current reassessment of datacasting;

· Before 2004, a review of HDTV quotas;

· During 2003, a review of operations of digital broadcasting and datacasting regimes;

· Before 2005, a review of commercial TV multichanneling;

· Before 2005, a review of prohibition on subscription services by broadcasters;

· Before 2006, a review of the duration of the simulcast period for broadcasters.

The AANA believes that the government should consider bringing  forward these reviews, using the opportunity to undertake a thorough reassessment of what is now required to drive forward the development of digital TV in the light of current industry conditions and community needs. A new course for free-to-air digital TV conversion needs to be charted. If this were to occur, the current proposals on foreign and cross-media ownership for television could be assessed in the light of any new emerging strategy. The goal should be to maximize the possibility of a competitive, technically innovative television environment into the future.  

5.  A Public Benefit Test

5.1   Under the terms of the Broadcasting Services Amendment (Media Ownership) Bill 2002, foreign ownership of Australian media assets would be free of previously restrictive provisions in the Broadcasting Services Act. However, as we have noted the national interest test in the Foreign Acquisitions and Takeovers Act and Australia’s foreign investment policies would still apply. Equally, for cross media mergers and acquisitions, the test contained in the Trade Practices Act would be invoked in considering corporate proposals. 

5.2   These arrangements are useful protections against any foreign and cross media ownership developments which might have a grossly negative effect on competition and consumer interests. However, the AANA wonders whether it is not time for a more integrated approach to media industry regulation. In an era of converging digital media, the diffuse regulatory structures and legislative provisions governing Australian media and communications industries, contributes, we suspect, to a lack of strategic clarity in industry policy. 

5.3   The United Kingdom is currently establishing a new regulatory organization, Ofcom. It is a single, convergent communications regulator that will subsume a series of separate regulatory bodies that have held separate responsibility for TV, radio, program standards and telecommunications. In the United States the Federal Communications Commission has had oversight of all US communications for many years. It is time for Australia to move in this direction. Reasons include:

· The extremely complex nature of media and communications industry developments in the digital era;

· The speed of developments and innovation in the sector, requiring a nimble regulatory response;

· The abnormally widespread and rapid impact media and communications industry developments have on social, cultural, economic and consumer interests and the importance of coherently managing the regulation of these industries in the interests of our emerging information economy.    

5.4   Even if these reforms do not occur in the near future the AANA would prefer to see a clearly defined, industry-specific public benefit test developed and applied to media and communications mergers and acquisitions, including foreign and cross-media ownership changes. In comparable countries it is being recognised that media and communications regulators need flexible provisions and processes for the testing for public benefit. 

5.5   Any industry-specific public benefit test needs to explicitly recognise the importance of protecting the freedom of commercial speech. We have argued that this is a very important pre-condition for the development of media services in the interests of consumers. 

5.6   As part of policy consultation surrounding the establishment of the convergent regulator Ofcom in the United Kingdom, the Incorporated Society of British Advertisers argued for the recognition of a ‘Duty of Care’ to advertisers in any media industry decisions Ofcom makes. 

5.7   The AANA believes that in assessing whether corporate media and communications mergers and acquisitions, including foreign and cross-media ownership issues should be approved, the impact of proposed changes on competition, efficiency, effectiveness and innovation in advertising should be formally taken into account and that the views and interests of advertisers should be sought as part of the regulators’ decision-making processes.
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