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As a major carrier in the Australian market since 1997, Primus Telecom has substantial experience in the delivery of the full range of telecommunications services including voice, data and Internet.  As Australia’s fourth largest fixed-line telecommunications carrier with approximately 750,000 retail customers including over 400,000 Internet customers, Primus believes it is well qualified to comment on the state of competition in the telecommunications industry. 

Primus is an interested party in this inquiry because we believe that competition in broadband services and telecommunications services in general continues to be limited by significant structural impediments.  Primus contends that fundamental regulatory reform is needed if Australia is to see a long term and sustainable competitive telecommunications industry.  

Primus submits to the Committee that it recommend a proper and comprehensive review be undertaken into structural issues in the telecommunications industry which are impeding competition.  

Related submissions

On 2 September 2003, a submission prepared by ACIL Tasman, with the support of the Competitive Carriers Coalition (CCC), of which Primus is a member, was sent to the Committee.  The submission included a report prepared for the House of Representatives Committee on Communications, Information Technology and the Arts inquiry earlier this year.  Primus believes the findings of that report are highly relevant to the Senate Committee’s current inquiry. 

Primus is concerned that the debate about structural reform, including separation of Telstra, is continually thwarted in particular by ill informed arguments about damage to Telstra’s share price.   In the coming weeks the Committee will receive a supplementary submission from ACIL Tasman which discusses the impact of structural reform upon the share price of incumbent firms such as Telstra.  Primus supports this work by ACIL Tasman and recommends it to the Committee.

In addition to these two ACIL Tasman submissions Primus makes the following key points about the state of competition in telecommunications in Australia.

The regulatory regime has failed competition

The regulatory regime introduced in 1997 to facilitate and promote full and open competition in telecommunications has clearly failed.  This view is supported by several recent reports and developments.

The ACCC’s Telecommunications Competitive Safeguards report 2001 – 2002 is an indictment on the current regulatory regime.  Amongst other things that report concludes:

“…overall the ACCC assesses that while there was some progress toward effective competitive markets in the financial year 2001 – 02 this is now slowing…”

“…competition has clearly not developed as extensively as was expected following the opening of telecommunications markets in 1997…”

“… the ACCC still does not regard the market for these services (national long distance and mobile services) as being effectively competitive…”

“…the markets for local call and fixed to mobile services are a long way from being effectively competitive.  There also appears to be an increasing number of competition issues in relation to internet services…”

The ACCC’s recently released Telecommunications Market Indicator Report 2001 – 2002 clearly reveals that Telstra remains dominant in all telecommunications markets with:

· 90% market share for PSTN services;

· 78% share of the local call market;

· 71% share of the domestic long distance market;

· 64% share of the international long distance market, and;

· 75% share of the fixed to mobile market.

Incumbent market shares of these proportions are not indicative of a competitive market.

Telstra is restricting broadband competition and service take up

Telstra’s copper network (the local loop) is the only ubiquitous telecommunications network reaching the majority of Australians.  It remains a monopoly and arguably a natural monopoly, and is therefore a critical bottleneck facility in the provision of all telecommunications including broadband services.  Notwithstanding the advent of new technology such as wireless, for the foreseeable future it will not be economically feasible for competitors to duplicate Telstra’s local network.

Therefore broadband service providers require access to Telstra’s local copper network to provide broadband services.

Primus provides broadband services using a wholesale service it acquires from Telstra which it then retails to its customers.  However Primus is rapidly developing its own broadband service using its own broadband equipment (DSLAMs) based in Telstra exchanges.  Primus will then use the unconditioned local loop service (ULLS) to gain access to Telstra’s local loop network, which in conjunction with its DSLAM network will enable Primus to deliver its own broadband services to retail customers. 

However Telstra’s control over bottleneck facilities continues to frustrate Primus’ ability to deliver broadband services to its customers.  Because Telstra controls this facility it is in a position to discriminate in how it provides access to competing service providers.  This results in Primus being restricted in its ability to offer quality and timely service to its retail customers which in turn is frustrating for customers and ultimately works against improved take up and penetration of broadband services.

One main area where Primus has experienced what it considers to be unfair discrimination relates to access to Telstra’s information systems.

Because Telstra owns the local loop, Primus relies on Telstra to connect Primus’ broadband customers on its behalf.  Primus must therefore pass service order information to Telstra to initiate connections.  However Primus considers it does not receive the same service levels for information system services as Telstra provides its own retail business.  Primus has in its possession clear examples of what it considers discriminatory behaviour by Telstra favouring its retail arm over its wholesale customers, but for reasons of confidentiality obligations to which it is subject, Primus is prevented from disclosing that information to third parties.  The tenor of those examples is:

· Primus provides a seven day a week service to customers and the best sales days are over weekends.  When the systems are taken off line our sales processes are seriously impacted.  Primus has sought industry standard support in order for Telstra systems to meet Primus’ sales patterns.  Primus, as most service based firms, performs its IT maintenance during the early hours of the morning to ensure no adverse service impact.  Primus believes that Telstra retail is provided with seven day a week access.

· Telstra imposes what Primus considers are inordinately long lead-times to have Primus customers connected to ADSL.  

Primus makes its comparison with mobile phone services which can be connected practically immediately.  Primus questions whether Telstra retail is subject to lead times similar to those Telstra offers Primus.

· Primus also has reason to believe that Telstra retail receives preferential terms for systems access.  One example of this is when Telstra took the full service qualification test off line.  Primus was therefore unable to perform service qualification tests for customers enquiring about ADSL (service qualification tests determine if a customers line and/or exchange is conditioned for broadband).  Telstra had advised Primus that the system would be unavailable for the weekend.  However Primus knows that over that same period customers could perform that test via the Telstra call centre.  

· Primus also has reason to believe that Primus customer data is being accessed and used by Telstra retail.  Primus customers have received direct marketing material from Telstra only days after those customers have been connected to Primus.  Notwithstanding Telstra has assured Primus this will not reoccur, Telstra retail access to competitors’ information is clearly anticompetitive and is evidence of how “separation” of monopoly and competitive activities within Telstra must urgently be addressed.  

· Primus also understands that Telstra wholesale does not impose the same system interface requirements on its retail business as it does upon Primus.  For example, Primus believes that Telstra retail uses different system interfaces which give it more direct, and hence preferential, access to wholesale.  Also Primus believes that some of Telstra’s systems, which are used to support Primus processes, are “owned” and managed by Telstra retail.  Primus is therefore at the mercy of its major competitor as to how those system services will be supplied to Primus.

Telstra wholesale must be obliged to treat Primus, Telstra retail and other retail competitors, on equitable terms and conditions.  Telstra wholesale presently favours its own competitive business over Primus which Primus submits is anticompetitive.

There is now strong support for a review of structural arrangements

Competition reform in Australia was premised on the notion that the anticompetitive effects of vertical integration must be subjected to some form of regulatory control.  The Hilmer reforms proposed that public monopolies be subject to some form of separation.

“…establishing the conditions for effective competition may require the structures of public monopolies to be reformed to ensure they are compatible with more competitive markets…Natural monopoly elements may need to be separated from potentially competitive activities…
”

Primus submits that the current regulatory regime has been ineffective in promoting a rigorous competitive telecommunications market primarily because it does not, and cannot deal with Telstra’s considerable market power deriving largely from its strong level of vertical and horizontal integration.

The Government’s legislative amendments passed in December last year whilst a step in the right direction, do not however address these underlying structural issues.  

The current regime of “behavioural regulation” treats the symptoms but does not change incentives.  Primus therefore believes that for competition to be fully effective in this industry it is critical that structural issues be addressed as a matter of priority.  

In June 2000 the Treasurer directed the Productivity Commission (PC) to conduct an inquiry into the effectiveness of telecommunications competition regulation.

The PC was expressly directed not to consider structural issues in conducting the review.  However in several sections of its final report dated 21 September 2001, the PC makes it clear that vertical separation is an option for dealing with Telstra’s market power and control over monopoly facilities
.

Over the last 12 to 18 months there has been growing support for a review of structural reform in telecommunications.
In its report to the Minister for Telecommunications and the Arts in June this year on Emerging Market Structures in the Communications Sector, the ACCC made it clear that structural reform of the telecommunications industry is needed.

In its report the ACCC stated that: 

“…The Commission believes access regulation and conduct regulation both have an important role in promoting competitive markets.  However Telstra’s control of both a copper and cable network and the lack of competitive discipline it faces as a result of this dual ownership, means Telstra is in a position to largely dictate the type of services consumers will be able to access and the time at which these services will become available…”

“…experience suggests that incumbents or suppliers with substantial market power can stifle the promotion of competition via access regulation by delaying negotiations, provisioning  networks in ways not conducive to access and by favouring supply of their own services over those of access seekers…”

“…Telstra remains a dominant firm in telecommunications.  It is one of the most integrated communications companies in the world…”

The ACCC also expressed concern that the Government’s recent legislative amendments intended to strengthen competition regulation are inadequate.  

“…the commission has grave reservations that access arrangements and enhanced accounting separation are sufficient of themselves to address ongoing competition concerns in the Australian telecommunications market…”

The ACCC is also obviously of the view that the current regime of access and behavioural regulation and the continued attempts at “strengthening” it has resulted in increased costs.  In its report it noted:

“…This strengthening is noteworthy as it is contrary to the expectation held when telecommunications competition regulation was introduced – that less rather than more regulation would be required over time. An obvious question is whether additional reforms are required to improve competition in telecommunications markets…” 
The report recommends that legislation be introduced requiring Telstra to divest the cable network and its 50% shareholding in Foxtel.

In August this year the ACCC’s Chairman stated in a media release to the 

Competitive Safeguards Report 2001 – 2002 that:

“…Telecommunications markets are not yet competitively effective…The reasons for this include the structure of the industry, in particular Telstra’s network ownership and high levels of integration….”

Another independent body which believes structural issues need to be addressed is the National Competition Council. In its submission to the House of Representatives Committee on Communications, Information Technology and the Arts inquiry into the structural separation of Telstra in January 2003, the NCC makes its view clear that a review of structural issues is needed.  It said: 

“…In its 2002 assessment of government’s progress in implementing National Competition Policy, the Council acknowledged that ‘part privatisation means that shareholders have invested in Telstra on the basis of its ownership of the integrated local network’.  It noted that ‘achieving a competitive telecommunications industry capable of delivering substantial benefits to consumers suggest, however, that the Government should further consider the structure of Telstra, including the option of the structural separation of the fixed network’…”
There are several alternatives for structural reform

Primus believes that the preferred remedy is for Telstra to be structurally separated into its monopoly and competitive businesses.  

Notwithstanding this may be complex given the current shareholding arrangement of Telstra, this option should be seriously investigated along with other options including, for example, virtual separation and/or ring fencing of Telstra’s businesses similar to that which has been successfully undertaken in other industries such as gas and power.  

The object of ring fencing, for example, is to establish a set of regulatory arrangements which identify and isolate the monopoly elements of a vertically integrated business.  Ring fencing should not be confused with accounting separation.  Ring fencing of essential operational components requires appropriate division of network and retail staff, separate information technology systems and rules concerning the use of competitors’ information.  Accounting separation is but one small component of a ring fencing regime.

As well as structural remedies there are several legislative options such as reverse onus of proof provisions whereby Telstra would be required to prove that certain behaviour such as bundling monopoly and competitive services is not anticompetitive prior to it offering those services.  The ACCC could also be given the power to seek orders through the courts, that Telstra divest itself of certain activities or businesses where the ACCC believes that those activities or businesses give rise to systemic anti competitive outcomes.

To dismiss these structural and legislative remedies out of hand without proper investigation, debate and analysis could have long term irreversible consequences for the telecommunications industry.

Summary

Primus contends that telecommunications competition is at a cross road and that this Committee has the opportunity to initiate a much needed overhaul of the regulatory regime by instigating a full review of structural arrangements in the Australian telecommunications industry.

Thank you for the opportunity to contribute to this important issue.

Yours sincerely

Ian T. Slattery

General Manager Regulatory

Ph: 03 9923 3361

Fax: 03 9923 333
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About Primus Telecom

Primus Telecom is Australia’s fourth largest fixed-line telecommunications carrier with approximately 750,000 retail customers including over 400,000 Internet customers.  The Company offers a comprehensive range of voice, data, Internet and web hosting products, servicing both residential and business sectors.  The Primus network offers nationwide coverage through its own backbone network with facilities in 73 cities across Australia.  The network enables the Company to provide nationwide long distance competition and local call Internet access to 97% of the population.  Primus operates its own fibre network in the five major capital cities, delivering a range of business direct-connect services including ISDN, ATM and Broadband DSL.  Global connectivity is provided through an extensive voice, IP and ATM network operated by the parent company, Virginia-based Primus Telecommunications Group, Incorporated (NASDAQ: PRTL).  Primus Australia news and information are available at the Company's Web site at www.primustel.com.au 
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� National Competition Policy – Report by the Independent Committee of Inquiry, August 1993, at p 215


� Section 2.3 pages 39, 44 Telecommunications Regulation Report 2001 – Productivity Commission
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