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Supplementary Submission – Answer to Question on Notice

Senate Environment, Communications IT and Arts Committee

March 2003

Comindico appeared before the Senate ECTIA Committee on March 10 as part of a delegation from the Competitive Carriers Coalition. At that hearing, the committee chairman raised the provisions in the US-Australia Free Trade Agreement relating to telecommunications and asked for an opinion on whether Australia’s regulatory arrangements met the requirements of the agreement. It was agreed to take the question on notice and provide a written answer, which Comindico offered to provide.

In preparing this answer, Comindico has attempted to make an assessment of the US perspective on the adequacy of the Australian regulatory regime, on the assumption that this was the implication in the question.

The requirements referred to in the FTA are built on World Trade Organisation rules as they pertained to competition in telecommunications. In particular, the question focused on leased circuit, mobile termination and non-discriminatory pricing, terms and conditions. Therefore, the previously expressed views of the US industry and the US Trade Representative should provide a good indication of the views of the US.

The FTA includes an agreement for annual meetings between representatives of the two countries specifically to discuss telecommunications issues and “how they relate to trade commitments, including the Australia-United States FTA”.
 This will provide an opportunity for the issues that have previously been raised by the US to be raised as part of a formal, annual forum.

It is likely that the US will bring several issues that have been longstanding concerns of the US telecommunications industry to those meetings. Specifically, the US industry group CompTel/ASCENT has complained that Australia is in breach of its WTO obligations in relations to the prices paid for access to Telstra’s last mile access network and for passing calls from fixed to mobile networks for calls to be connected.

CompTel/ASCENT has raised these complaints several times with the US Trade Representative, and they have been taken up as issues of concern by the USTR. 

In relation to the cost of access issue, CompTel estimates that Telstra prices are four times those of Sweden, which it considers EU best practice, and three times those of the US.

In the case of fixed to mobile termination, prices are 13 times those of fixed to fixed call termination prices, three to four times above cost-based rates, and 30 percent higher than OECD best practice rates.

Perhaps more importantly, though, CompTel has been highly critical of the Australian regulatory regime’s handling of these issues. In relation to access costs, it indicates dissatisfaction with the implementation of the Australian requirement for these prices to be cost-based. CompTel complains that the ACCC does not publish the cost data provided by Telstra that was used to calculate prices and that: “The lack of transparency in the process makes it extremely difficult for Telstra’s competitors to gather meaningful data to present to the Commission to arbitrate disputes involving predatory pricing and price squeezes.”

In relation to fixed to mobile termination pricing, CompTel describes the methodology used by the Commission to regulate prices as “ineffectual”. CompTel says Australia is in breach of its obligations under the General Agreement on Trade in Services in both of these cases.

CompTel/Ascent in March reiterated its views in relation the high price of fixed to mobile termination in Australia and declared itself “dismayed” that the ACCC’s inquiry into the issue has taken so long. The inquiry commenced almost a year ago and a draft decision was expected well before the end of 2003.

In these circumstances, it is very likely that the US industry would be lobbying its Government trade representatives to present these issues at the first of the annual telecommunications meetings initiated as a result of the FTA. It is also likely that the issue of the performance of the regulatory regime, not just the specific issues of pricing of the two contentious services, will be raised by the US industry. In this context, Australia stands out from the rest of the developed world by virtue that the impact of the high level of integration of the incumbent, Telstra, has on the design of the regulatory regime, and the absence of any regulatory remedy to address that integration directly (such as through a divestiture power).

US carriers and service providers are struck that Australia has not addressed the issue of structural integration and its impact on competition directly. In the US, structural separation was forced on the national incumbent carrier, AT&T, by the national regulator through court action in the 1970s and 1980s. The structural separation that resulted has been the underpinning factor in the US competition regime for telecommunications ever since.

It is also notable that one of the issues that has been nominated in the FTA as an issue for discussion in future bilateral telecommunications meetings is emerging industry structures. The ACCC reported in 2003 to the then Minister for Communications on this issue and made recommendations that included requiring Telstra to divest itself of its interest in both the Foxtel business and the HFC cable delivering cable television. The ACCC also suggested the issue of wider structural reform should be considered.

In the light of the increasing dissatisfaction by US companies with the level of competitive access and other barriers to competition in Australian telecommunications there is likely to be pressure from the US industry for a full examination of the fundamental incentives for Telstra to advantage its retail operations over competitors when providing access to bottleneck facilities. If it does not arise in discussions around the immediate concerns of fixed to mobile and last mile prices, it will inevitably be raised in the context of emerging industry structures, by virtue of the ACCC’s own advice to the Australian Government about the inadequacy of its powers to deal with what it has described as the fundamental incentives in Telstra to favor its own retail business over that of its competitors.

The USTR followed up the submissions from CompTel in 2003 by saying it would consider taking further action against Australia and other countries named by CompTel/ASCENT “where there is evidence of persistent and excessive rates and national authorities are unable or unwilling to address the issue”. CompTel/ASCENT submitted in 2004 that the USTR should now act to address mobile termination prices.

These actions could be through WTO mechanisms, but it is very likely that the US will raise them in the context of the FTA framework.
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