OFFICE OF THE ABORIGINAL LAND COMMISSIONER.

7th Floor, National Mutual Centre. 9-11 Cavenagh Street, Darwin N.T.

Telephone: (08) 8981 1790 {3.P.0. Box 2289
Facsimile: (0B}898] 3465 DARWIN N.T. 0801
F8th March 1997
His Honour Dr. Neil Conn A.Q.,
Adminisirator of the Northern Teritory,
(ffice of the Administrator,
The Esplanade,
Barwin, NT. 0800
Your Honour,
Re: Watlmanpa (Muckaty Pastoral Lease)
Land Clatin No, 135
In accordance with the provisions of section 56(1)
of the Abonginal Land Rights (Northern Temitory Act 1976, 1
present my report and recommendation on this clainm.
As required by the Act, I have sent a copy of this
. report to the Minister for Aboriginal and Torres Strait
Islander Affairs. '
Yours sincerely,
PETER R.A. GRAY
Aboripinal Land Commissioner
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I HISTORY QF THE CLAIM
Il Lodgment The Warlmanpa (Muckaty Pastoral Lease) Land Claim No. 135js
traditional land claim, made pursuant to s. 50 of the Aboriginal Land Rights (Northern
Tenitory) Act 1976 ("the Land Rights Act"). The application was received in the office of the
Aboriginal Land Commissioner on 20 December 1991, Tt was lodged by the Northern Land
Council, on behalf of a number of persons claiming to be waditional Aborisinal owners of
land knowy as Muckaty Station and that part of the Morth South Stock Route within the
boundaries of Muckaty Station.
1.2 Listing for hearing The claim was listed for hearing on 20 July 1993, as part of my
1993 fand claim program.
1.3 Advertisement Public notice of the claim hearing was given by the publication of
advertisements in the Weekend Australian on $ June 1993, the NT News on 5 June 1993, the
Tennant and Distriet Times on 11 June 1993, the Centralian Advocate on 8 June 1993, the
Katherine Times on 9 June 1993 and Land Riphts Naws in the July 1993 edition. Notices of
the hearing were also sent to all persons whose names appear on the mailing list maintained in
the office of the Aberiginal Land Cominissioner and to the proprietors, lessees or managets of
the suirounding properties referred to in pava. 2.1,
1.4 Parties Notices of intention to be heard or written submissions were received from
Telstra Corporation Limited {28 Fune 1993), Narthern Tertitory Cattlemen’s Association [nc.
(28 Tune 1993}, NT Gas Pty Ltd (29 June 1993}, the Attorney-General for the Northern
Territory (28 June 1993), Stanbroke Pastoral Company Pty Ltd (13 July 1493), Consolidated
Pastoral Company Pty Ltd {14 July 1993) and Australian National Rajlways Commission
(3 August 1993}, Stanbroke Pastoral Company Pty Lid is the lessee of Helen Springs Station.
Consolidated Pastoral Company Pty Ltd is the lessee of Powell Creek Station. Subsequently,
salicltors on behalf of the Australia and New Zealand Banking Group Limited, the
Commonwealth Bank of Australia, the Natjonal Australia Bank Limited and Westpac Banking
Corporation provided written evidence and submissions.
1.5 The inguiry
Toe inquiry began on Muckaty Station on 24 July 1993. Its late start was

due: {o negotiations between the Attormey-General for the Northern T erritory and

the representatives of the claimants, with a view to settling the claim other than

by a hearing and report. [ heard evidence on seven days from 24 to 30 J uly, at ox

near thirty-one sites, which are listed ip appendix 1. The hearing involved camping on

two successive nights, at separate places. The inquiry resumed at Tennant Creek on

4 November 1993, when I heard further evidence. The evidence was compieted on

18 November 1993, On that day, I sat in Melbourne at the request of the parties.

1.5.2 Irecejved written submissions from those who wished to make them and

written subraissions in reply from those who wished to make them. The submissions

were complete by 11 May 1994, In some cases, the written submissions included

matters of evidence. In other cases, documents were tendered to me during the

submission period and I accepted them as evidence.
1.6 The appendices Appendix 1 (o this report conlains a list of the sites at or near which
evideiice was taken. Appendix 2 contains a list of representatives of the parties and the name
of iny consulting anthropelogist. Appendix 3 containg a list of witnesses who gave evidence in
the course of the inquiry. Appendix 4 contains a list of exhibits tendered to me in the course of
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the inquiry. Appendix 5 contains a map of the claim area, showing the approximate locations
of the sites referred to in appendix I and a number of other sites refexred to in this report. The
sites are designated by numbers. [ have used the pumbers allocated to the sites on the site

ap, which became exhibit NLCS, and in the site repister, which became exhibit NLC6, in the
ing Uiy,

Page 2
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2 THE LAND CLAIMED

2.1 Worthern Territory Portion 1629 The land claimed a)i fails within the boundaries of
Noythern Territory Portion 1629, which is an irregulazly shaped area of land. It is bounded on
the west and south by Northern Territory Portion 28435, which is held hy the Karlantijpa North
Ahoriginal Land Trust, pursuant 1o 8 deed of grant dated 29 May 1986 under 5. 12 of the Land
Rights Act. To the east, the subject land is bounded by Northern Tervitory Portion 1311,
known as Banka Banka Siation, which is the subject of Perpetual Pastoral Lease No. 938, the
registered holder of which is Brunchilly Station Pty Ltd. To the north-east, Notthern Texritory
Portion 1629 is bounded by Northern Territory Portion 1512, known as Helen Springs Station,
which is the subject of Perpetual Pastoral Lease No, 1001, the registered holder of which is
Stanbroke Pastoral Company Pty Lid, The northern boundary of the subject land abuts
Northern Territory Portion 2094, known as Powell Creck Statior, which is the subject of
Petpetual Pastoral Lease No. 943, originatly granted to Consolidated Press Holdings Lid. The
bounearigs of the land clatmed and the adjacent boundaries of the other lands to which I have
refetred are shown on the map in appendix 5,

2.2 Northern Territory Portion 2100 and the North South Stock Route Lying entirely

within the boundaties of Nesthern Territory Portion 1629 (s Northern Tendtory Portion 2100,
an area of approximately twenty-six square kilometres, the boundaries of which are shown on
the map in appendix 5. Also within the boundaries of Noythern Tenitory Portion 1629 are
partions of the North South Stock Route, the boundaries of which are shown on the map in
appendix 3.

2.3 Excision: Northern Tervitory Portion 1423 A small avea excised from Morthern

Territory Portion 1629 is Northern Territory Portion [423, on the eastern side of the Stuart
Highway, close to the Junction of that highway with the road leading to the homestead on
Muckaty Station. Northern Tenritory Portion 1423 has an area of 3720 square meties. An
cstate in fee sirmple in Northern Tetritory Portion 1423 was granted to Australian and
Overseas Telecommunications Corporation Ltd, which is now Telstra Corporation Limited.
The plan in the register book (volume 234 folio 001) shows a hatched atea as an access
easement between the Stuart Highway and Northern Territory Portion 1423, This hatched area
is 106.73 metres along one of its long boundaries and 97.31 metres slong the other. Tt is
approximately 20 metres in width.

24 The energy supply easement Within the claim area is also an energy supply

easement, created under 8. 36D of the Crown Lands Act (NT), now repealed and replaced by
5. 63 of the Crown Lands Act 1992 (NT). The easement does not exeeed thirty metres in width
and crosses the subject land from its southern bonndary to its boundary with Helen Springs
Station. Its location is shown on the map in appendix 5.

2.5 Pastoral Lease No. 856 Northern Territory Portions 1629 and 2100 are the subject of
Pastoral Lease No. 856, which was granted by the Minlister for Lands and Housing, in the
name of the Northern Territory of Australia, pursuant to the Crown Lands Act (NT), o Allan
Janes Hagan and Miriam Anne Hagan, for a term commencing on 20 Septermnber 1982 and
ending on 30 June 2025, The pastoral lease was entered in the register book as valume 193
folio 50. On 5 July 1988, the discharges of several outstanding inortgages were resistered and
a fransfer of the pastoral leave was registered to Hapford Pty Limited and Kerfield Pty Limited
as tenants in common in equal shaves, On 23 May 1991, a transfer was registered to Norihern
Land Council, which continued to be the registered proprietor of the pastoral lease at the date
of lodgment of the application in this claim.
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2.6 The Northern Land Ceounci] The Narthern Land Counci] is established pursuant to

5. 21 ofthe Land Rights Act. By virtue of 2 22, itis a body corporate with perpetnal
succession, which raay acquire, hold and dispose of real and personal property. By 5. 29, the
members of a land council are required to be Aboriginal persons living in the area of the land
council or elected by Aberiginal persons living in the area of the land council. By s. 23(1)(f.
the Tunctions of a land council include assisting Aboriginal people claiming to have a
traditional Jand claim, o an avea of land within the area of the land eouncil, in pussuing the
claim.

2.7 The purchase of Pastoral Lease No. 856 The contract of sale under which Pastoral

Lease No. 856 was purchased by the Novthern Land Council described the puschaser as “the
Northern Land Council on behalf of Muckaty Aboriginel Corporation”. The funds were
supplied by the Aboriginals Benefit Trust Account. The letter of approval for the expenditurs
of those funds referred o an application on behalf of Muckaty Aboviginal Corporation and
authorised negotiations by the director of the Northern Land Council or his vepresentative, on
the basis that the property be fransferted to the proposed Muckaty Aborigival Corporation at
the earliest opportunity. By letter dated 6 May 1981, the Secretary of the Department of Lands
and Housing, as delegate of the Minister, consented to the transfer of Pastoral Lease Mo, 856
trom Hapford Pty Limited and Kerfield Pty Limited to the Novthern Land Counci! on hehalf
of Muckaty Abonginal Corporation.

2.8 Muckaty Aboriginal Corporation Muckaty Aboriginal Corporation was
incorporated on 6 Decemnber {991, pursvant to the Aboriginal Councils and Associations Act
1976. By r. & of its rules, only Abariginal people whe are entitled by Aboriginal iradition to
use or accupy the land enclosed by the boundary of Pasicral Lease No, 856, whether or not
the traditional entitlement is qualified as to place, time, circumstances, purpose or permission,
are eligible to be members of the corporation,

2.9 Tastoral Lease No. 856 held on behalf of Aboriginal people As the membership of

the Northern Land Council and the membership of Muckaty Aboriginal Corporation are
restricted to Aboriginal persons, and the Northern Land Counei! holds its interest in Pastoral
Lease No. 856 on behalf of Muckaty Aboriginal Corporation, the Northern Land Council
holds its estate or interest in the pastora) lease "on behalf of Aboriginal people, for the
purpases of 5. 50(1)(a) of the Land Rights Act. If Muckaty Aboriginal Corporation holds an
estate or interest in the pastoral lease, then it also holds that estate or interest "on behali of
Aboriginal people. See R v. Toohey, Ex parte Attorney-General for the Northern Tettitory of
Australia (1980} 145 CLR 3, at pp. 386-8.

2.10 Status of the Novth South Stock Route The precise status of the portions of the

North Seuth Stock Route within the subject land is uncertain, The claimants allege that those
portons of the stock route are subject to Pastoral Lease MNo. 856. If that be the case, then what
I have said in para. 2.9 is applicable to those portions. If not, then those portions fall within
the definition of "unaliepated Crown land" in s. 3{1) of the Land Rights Act, and therefore
within the meaning of that expression in s, 50(1){a) of the Land Rights Act.

2.11 Status of Northern Territory Portion 1423 and its access easement Northem

Territory Portion 1423 s not Crown land, the grant of a fee simple jnferest removes land fram
the ¢lass of land defined as "Crown fand” 10 5. 3(1) of the Land Riphts Act. Australian and
Overseas Telecommunications Corporation Ltd, to which a freehold interest in that portion
was gianted, 15 a company incorporated under the corporations law of the Australian Capital
Tepritory. See 5. 3 of the Australiap and Overseas Telecommunications Corporation Act 1991
By s 26 of that Act, that corporation is to be taken for the purposes of the jaws of the
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Commonwealth, of a State or of a Territory, not to have been incorporated or estahlizhed for a
public purpose or for a purpose of the Commonwealth, not to be a public authozity or an
instrumentality of the Crown and not o be entitled to any immumity or privilege of the
Commonwealth, except insofar as express provision may be made. This provision seems to
make clear an intention that Australian and Overseas Telecommunications Corporation Lid
was 1ot to be regarded as the Crown or an emanation of the Crown. | am unaware of any
specific provision which would require me to regard it as the Crown for the purposes of the
Land Rights Act. It follows that, ar the date when the application in this claim was received,
the fand i Northern Territory Portion 1423 wag not Crown land. On £3 April 1993, Australian
and Overseas Telecommunications Corporation Ltd changed its name 1o Telstra Corporation
Limited, That corporation also appears to hold an estate or inferest in the access easement
between the Stuart Highway and Nerthern Texritory Portion 1423, That being the case, the
land the subject of the access epsement, to which 1 have referred in para. 2.3, is aljenated
Crown land in which an estete of interest is held by a corporation which is not an Abotiginal
person and does not hold that estate or interest on behalf of Aboriginal persons.
2.12 Stalus of the enerpy supply casement _
2.12.1 The status of the energy supply easement, referred to in para. 2.4, is fess easy
to determine. The easement is an casement in gross, which exists for the purpose of a
pipeline, conveying natural gas from gas fields in Central Austratia wo Darwin and
places en route. In Junwe 1985, the Northern Territory, by its Power and Water Authority,
entered into a contract with a company called NT Gas Pty Ltd, whereby the latter
would construct and iaintain tie pipeline.
2.12.2 By an agreement in writing, dated 30 October 1985, Allan James Hagan and
Miriam Anne Hagan (who were then the registered proprietors of Pastoral Lease No,
836, and who dre described in the agreensent as “the Granios") granted to NT Gas Pty
Lid {described ns "the Company™) ceriain riphts. The apresment recites that the
Grantor:
"at the request of the Northern Teiritory of Austialia ('the Tenritory’) . . . is
agreeable fo permitting the cohstruction, operation and maintenance of a
pipeline, pipelines, apparatus, works and for matters ancillary in accordance
with the provisions of the Energy Pipelines Act 1981 {'the Act') on the Jand".
The exact nature of the rights yranted is the subject of controversy between the pariics
to the claim, so it is necessary to set out in full the major operative clauses of the
apreenient:
(1} The Grantor agrees to grant under Section 36D of the Crown Lands Act
an epergy supply easement (called the pipeline easement” for the
purposes specified in Schedule 4 over a piece or parce! of land identified
in accordance with the provisions of (his Agreement (which piece or
parce} of land is called 'the pipeline easement’).
{2} (1} The Grantoy grants to the Territory together with apents servants
engineers contractors and other petsons authorised by the Territory
a right of access to the land for the purposes of carrying out such
survey work tests and investigations as may be required in the
opinign of the Territory or the Campany 50 as to determive the
location and boundaries of the pipeline easement and the Territory
or the Company shall be at liberty fo place vpon the land sueh
matrkers as may be necessary m the opindon of the Territory ot the
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Company to locate or identify the land that is to be subject to the
pipeline easement. .
(2} Forihe purposes of Sub-clause {1} the Company together with
agents, seivants, engineers, contractors and other persons
authorised by the Company shall be deemed to be, far the purpose
only of access, an agent of the Territory.
(3)  Upon identification of the land to be subject to the pipeline easement and
notwrthstanding that the Memorandum of Grant of Easement may not
have been executed by the Grantor or even il execured may not have been
repistered in accordance with provizions of the Real Property Act the
Grantor agrees that:
fa} The Company may commence and proceed with the construction
operation and maimenance of the pipeline and asseciated works in
accordance with the proposed terms, being the terms set out in
Schedule 4, of the pipeline easement; and
(b) the Company shall have the right to enter upon such parts of the
Grantor's land immediately adjacent to the land to be subject to the
pipeline easement as may reasonably be requived to facilitate the
construction operalion and maintenance of the pipeline and
assoclated works and to place on such land equipment not of a
permanent nature,”
2.12.3 So far as is relevant, s. 36D) of the Crown Lands Act (NT) then provided:
"An easentent i gross may be granted to the Territory, the council of &
municipality constituted under the Local Government Act ar any prescribed
statutory public authority by -
(I} the lessee of a Crown lease, over land compitsed in that Crows,
lease."
The Crown Lands Act was repealed and re-epacted as the Crown Lands Act 1992 (NTY;
the former s. 36D is now 5. 63, Section 108 of the Crown Lands Act 1992 (NT}in -
general preserves the effect of all utles, licences, rights, privileges, obligations and
liabilities arising under the repealed Act, and the e¢ffect of all legislative and
administrative instruments made undey the repealed Act, as if they arose or were made
under the Crown Lands Act 1992 (NT) or the Pastoral Land Act 1992 (NT).
2124 On 13 Pecember 1983, the Northern Territory of Australia granted 1o NT Gas
Pty Ltd a licence, pursuant 1o s, 15 of the Energy Pipelines Act (NT). The licence
authortsed NT Gas Pty Lid:
"for the period from 13 December 1995 to 12 December 2006 both inclusive to
construct, operate and maintain a pipeline for the conveyance of Licenged
products as defived in the Schedule between the Palm Valley pas field and
Channel Island, along the route and within the licence area more particular]y
described 1 the Schedule ..."
The expression "Licence area” was defined in the schedule to the licence as nyeaning r
corridor F00D metres wide and extending 500 metres to each side of a line described in
an appendix to the agreement.
2.12.5 NT Gas Pty L1d proceeded to constiuct the pipeline, including that section
across the land the subjeet of this ¢laim. It oblained finance from a consortivin of
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banks. {n December 1986, a series of documents was executed which constituted a sale
and lease-back of the pipe. The result is that the pipe is owned by ANZ Leasing (NT)
Pty Ltd, ag hominee and agent of Australia and New Zealand Banking Group Limited,
Commonwealth Banlc of Australia, National Australia Bank Limirted and Westpac
Ranking Corporation. The terms of the lease make it clear that any risk of loss is horne
by the lessee, NT Gas Pty Ltd. In some events, the lessor has resort to the Northern
Tenitory to ensure payment of the amounts required by the lease. Construction of the
pipeline was completed in Japuary 1987.
2126 On {4 February 1987, Allan James Hagan and Miviam Anne Hagan executed a
memorandurn of grant of easement. This insteument provided that they:
"under Section 36D of the Crown Lands Act and IN CONSIDERATION of the
sum of T'WO HUNDRED DOLLARS ($200.00) DO HEREBY GRANT to the
Northern Territory of Australta . . . an Energy Svpply Easement within the
meaning of Section 36EA of and Scheduwle 2 to the Crown Lands Act affecting
that part of the Jand being N.T. Portion 1629 that is shown described as Energy
Supply Easement on the plan numberved S86/356 annexed heveto (hereinafter
called 'the Easernent Land') and without in any way whatsoever limiting the
generality of the foregoing full and free right for the Northern Territory of
Australia and its assigns their servants and agents and all persons authorised
by it or them to act on its or their behalf at all times and from time to time:
{a) folay, construct, yepalr, maintain, renew, use, gperafe and remove
pipelive, pipelines, apparaius or works within the meaning of the Energy
Pipelines Act for the conveyance of any substance whether in a gasecus,
- liquid or sobd state and for purposes incidental thereto under the Energy
Pipelipes Act through in and along the easement lend, and
() tocause or permit o flow or be conveyed through and along the said
pipelines any such substance, and
{c)  with ov without vehicles, plant and equipment to enter and be in and
upon the eascment land for the purpose of exercising any rights granted
to it or them hereunder, and
(d} o perforin or carry out any act incidental to any of the aforesaid
purposes.”
The consideration of $200 referred o in the instrument was paid to the Hagans by
NT Gas Pty Ltd, by cheque dated 29 Janvary 1987
2.12.7 Section 36EA of the Crown Lands Act (NT} then provided:
"(1) Without [imiting the power that he may have inder any other law in
force in the Tergitory, but subject to section 36G, the proprietor of an
easement or easement in gross of & type descithed in a certificate of title
or Crown Jease registerad under the Real Property Act by a description
it Schedule 2 shall have the use and benefit of the easement or easeinent
in pross for the purposes specified in relation to that use,
(2) A pipe, duct, wire, pole or other thing atfached to or construeted on land
to which an easement or easement in gross referred to in subsection (1)
relates for or im relation to a relevant purpose described in Schedule 2
shall be deemed not to be a fixture to the land for the purpose of giving
the proprietor of the land a proprietary interest in it."
The provision is now found i 5. 63 ol the Crown Lands Act 1992 (NT).
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2.12.8 Schedule 2 to the Crown Lands Act (NT} as in force at the relevant time (now
schedule 1 to the Crown Lands Act 1992 (NT)) contalned the following provisions in

relation to an energy supply easement:
"deseription
Energy supply easement.
Purpose
Supplying or conveying to, through or across the land gas, liquid fuels or
water or other liquids in such a form as to be capable of conveying
energy.
Power
To byeak the sutface of, dig, open up and use the land for the purpose of
laying down, fixing, talang up, repairing, relaying or examining pipes
for the purposes of the easement and of using and maintaining those
pipes, and to enter the fand at any time (if necessary with vehicles and
equipment) for the purposes of the easement or exercising these
powers.”

2.12.9 The land described in the memorandum of grant of easement veferred to in
para. 2.12.6 a5 the easement [and is that which is shown on the map in appendix 5 to

this report as the energy supply casement, On 10 July 1987, the energy supply
was registered pursuant to the Real Property Act (NT).
2.12.10 By instrument dated 18 May 1988, the Northern Territory of Australi

sAsErnent

4

granted to NT Gas Pty Ltd certain righis, Again, thers i a dispute in relation to the
present claim as to the nature of those rights, so it is necessaty o set out the provigions

of the instrument. The recital clauses read as follows:
"WHEREAS:
A. M.T Gas iy the holder of Pipeline Licence Number 4 under the Enevgy
Pipelines Act 198) in relation to the Amadens Basin to Darwin natural
gas pipeline.
B. The Temtory is the grantee of certain easements in pross being Energy
Supply Fasements within the meaning of Seclion 36EA of and
Schedule 2 to the Crown Lands Act granted for the purposes of and in
coutiection with the Amadeus Basin to Darwin natugal gas pipeline.
. Further easements in gross will be granted to the Territory from time to
time.
3. The Territory has agreed to grant to NT Gas and NI Gas has agreed fo
accept the fbl] and fiee vight o use the easements in grosy granted or to
be granted 1o the Tetritory for the purposes of the Amadeus Basin to
DParwin naturad gas pipelineg, subject fo the terms of this Deed.”
The aperative pravisions of the mstrument read as follows:
*t.  Inthis Deed unless otherwise specified:
fa) 'Amadeus Basin to Dagwin natural gas pipeling' means the
pipeline construcked and to be operated by NT Gas under the
Licence granted pursuant 10 the Fnergy Pipelines Act 1983 for
the purposes of conveying natural gas fiom the Amadeus Basin
to Darwin and includes apparatus. works, and iacilities
snicillary to the pipeline,
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(by  'Servient land' means that land affecied ar o be affected by
easements in gross granted to the Territory for the purposes of
of In connection with the Amadeus Basin to Darwin natural gas
pipeline.
2. NT Gas shall be entitled to the same extent as the Tertitory in refation
to the Amadens Basin to Darwin natral gas pipeline to the futl and
free right for it and ils assigns, its and their servants and apents and all
persons authovised by it or then to act on its or their behalf at all fimes
and from time to time:
{a) to lay, construct, repair, mantain, renew, use, opetate and
remove pipeline, pipefines, apparatug or works within the
meaning of the Energy Pipelines Act for the conveyance of any
substagce permitted by the afiresaid Pipeline Licence Number
4 and for purposes incidental thereto under the Enerpy Pipelines
Act through mn and along the servient land, and
(b} to cause or permit to {low or be conveyed through and along the
sajd pipelines any such substance, and
(¢)  with or without vehicles, plant and equipment to enter and be in
and upon the servient land for the purpose of exercising any
rights graned to it or them hereunder, and
(d} to perform or carry out any act incidental to any of the aforesaid
purposes.
3. NT Gas shall be responsible for all damage caused by NT Gas its
servants agents engineers confractors and other persons authorised by
it to the servient land including any property whether of a real or
personal nature situaied thereon ocourring by reason of the operation
or maintenance of the Amadens Basin to Darwin natural gas pipeline.
4. NT Gas shall keep the Territory indemuified against all actions claims
costs and damages (whether in respect of damage to real or personal
property or personal injury] that may be lawfully brought made or
claimed against the Territory by any person in relation to or in
connection with the easements in gross granted or to be granted to the
Territory (for the purposes of or it connection with the Amadeus Basin
to Darwin natural gas pipeline} or any matter oy thing done or
putported to have been done pursuant o it.
5. The Texitory shall atall times ensure (he continuance of tepure
conferred by the aforesald easements in gross and shal] take all action
necessary 10 ensure such continuance notwithstanding changes of
ownership of or title to the servient land for the purposes of or in
conncction with the Amadevs Basin to Darwin natural gas pipeline for
the texm of Pipeline Licence Number 4 or any extension or
replacemien thereof.”
2.12.11 So far as the Northern Tetritory of Auvstralia is concerned, the sowce of
power for enfering into an agreement of this nature appears to have been s, 365B of the
Crown Lands Act (NT) (naw 5. 66 of the Crown Lands Act 1992 (NT)), which provided;
"A person to or for whom an easensent in gross is granted or yeserved undey
this Division may allow any other person (himself or by his agents, servants
or workmen) to enter on and do anything on the land to which the easement
relates that the person to or for whom it was granted or reserved can do as
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the proprietor of the easement, and the proprietor of the land shall not hinder

or ohstruct a person entering on or doing anything on the land in pursuance

of the authority of the proprietor of the easement.”
2.12.12 Thus, by the time the Northern Lund Council became the transferee of
Pastoral Lease Wo. 856, there existed over the land an energy supply easement, which
was ap easement in gross, created by the former lessees in favour of the Northern
Tenitory of Australia. There is no doubt that such an easement bound the Morthern
Land Council; 5. 76F of the Crowsn Lands Act (NT) {now s. 67 of the Crown Lands Act
1992 {NT}) provided that the duties inrposed by an easement in gross pass to the
transfieree of the icase of the land which is the servient tenement. Within the land the
subject of the easement was a pipeline, owned by ANZ Leasing (NT) Pty Ltd and
ieased to NT Gas Pty Lid.
2.12.13 Coonsel for the claimants argued that an easement in gross is not an estate oy
interest in land, for the purposes of a. 50 of the Land Rights Act. They called in aid the
Juedgments of Maszon F and Wilson Fin R v. Tochey; Ex patte Meneling Station Pty Lid
{1982} 138 CL.R 327, at pp. 342-3 and 351 respectively, The effect of those passages is
that the phrase "estale or interest” in the definition of "unalienated Crown land" in s.
3{1), and the phrase "estates and intefests™ in 5. 50, of the Land Rights Act aye to be
construcd so as to cover ondy proprietary interests of the kinds iraditionally recogaised
by the law as legal and equitable estates and interests. It was argued in consequence
that, because an eagement of the kind known to the common faw was an estate or
interest which required both a dominant and a servient tenement, an eagement in gross,
which has no dominant tenement, was not an estate or interest for the purposes of the
Land Rights Act, The argument gains support fromn Commissioner of Main Roads v.
North Shove Gas Co, Ltd {1967} 120 CLR 118, especially at p. 133 [n the judgment of
Windeyer J, Gas & Fuel Corporation of Victoria v. Barba [1976] VR 753, at p. 763, and
Harada v. Repistrar of Titles [1981] VR 743, That which is properly catled an
casement, for the purposes of the common [aw, would not include an casement in gross.
! am prepared to accept, however, that the energy supply easement i3 an estate or
interest for the parposes of the Land Rights Act. It is open to a legislature to create
gstates or interests which do not have all of the characteristics of those which are
recognised traditionally. In Morth Shore Gas, Windever T recognised that a fonn of
casement could be created by statute without the need for a dominant tenement.
Nething in the judgments in Meneling suggests that a novel form of right created by
legistation cannot be an estale or interest for the purposes of the Land Rights Act.
Indeed, the High Cowrt of Australia examined in defail the nature of 4 grazing licence
before determining that it did not constitute an estate or interest; the grazing licence
was not rejected simply on the ground of nuvelty. There is no reason why an easement
lacking only a domunant tenement shoutd not be vegarded as an estate or inferest.
2.12.14 TIf the energy supply easement were the only estate or inlerest created as 4
result of the transactions to which | have referved, it would have no sffect on the claio.
The easement in gross itself was granted 1o the Northern Tervitory of Australia. It is
therefore held by the Crown, and does not affect the status of the land claimed as
alienated Crown Jand inn wlipeh all estates and interests not held by the Crown are held
by ot on behalf of Aboriginal people. It was contended on behalf of N1 Gas Pty Ltd,
the Attorney-General for the Northern Tegritory and the four bands referred to in para.
2. 12.5 that other esrates or interests of various kindy had been created, which were held
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neither by the Crown nov by or on behalf of Aboriginal peopie. I turn now to this
gUESTION. _

2.12.15 In the first place, it was contended that the Hagans had created an easement
or an "equitable interest" in favour of NT Gas Pty Ltd, by the apreement of 30 October
1985, Plainly, this couid not be so. That agreement created no common law easement
itself. It could not do so, because it referred {o no dominant lenement, which is an
essential chavacteristic of a common law sasement (see the authorities referred to in
para. 2.12.13}. An equitable easement could ot be something of a kiod inferior to a
commorn law easement; it would only arise from an inchoate attempt to create a
commen law easement, By s, 36D of the Crown Lands Act (NT), i easenent in £ross
could only be created in favour of the Northern Tenvitory of Australia, « municipal
counci} or a prescribed statutory public authority. NT Gas Pty Ltd fel] within neither of
the last two categories, The Jaw would not recognise as an estate or interest in land an
atterapt o oreate n easement in gross in its favour. Neither would equity. In any event,
the obligation which the Hagans undertook to NT Gas Pty Ltd by the agreement was to
grant an encrgy supply easement under s. 36D of the Crown Lands Act {NTY. This is
plain enovigh from clanse (1) of the agreement, which I have set out in para, 2122, Tt is
emphasised by clanse 7, which I have not quoted, in which the Hagans undertoolk
certain obligations "pending the formal pranting or vesting of the pipeline casement in
the Tetritory™. No estate or interest in the Jand, other than an easement in gross, is
contemplated. The rights of access and to perforra works, which NT Gas Pty Ltd
acquired under clauses (2) and (3), clearly amount (0 no more than a licence. Indeed,
those arising undex clause (2} appear to be derivative from rights of access given to the
Mmhmemmﬂnmﬁmbmmmmmﬂma&mmmmmﬂmdmhmﬁm1
aclivities on it is & personal 1ight 2nd does not amount to an estate or interest in land.
This, in substance, was the conelusion of the High Court of Australia in Meneling.
21216 One argument raised was that NT Gas Pty Lid was the assignee of the estate
ot intevest of the Northern Tenitory in the energy supply easement. The assignment was
said Lo have occurred by the instrurnent dated 18 May 1988, the text of which is sot out
in para. 2.12.10. This argument must fail for a number of reasons. The ianguage of the
instrarnent 18 niot that of assigument. It recites an agreement to grant and accept "the
full and free right to use the easements in gross”. The text confirms this; the subject of
the grant by the Northern Territory is the rights which are incidents of the EnerEy
supply easement, not the easement itself. The source of power for the Northem
Tewitory to enter into the agreement, 5. 36EB of the Crown Lagds Acf (NT), which is
sﬂomhqmmjillLMdmﬂmmmmﬂﬂemEMmgmmMGfmcmmmmnmgmﬁ
itself. It authorised the Northem Territory to grant to others the incidents of the
sasement in geoss, not the easement in gross itself If assipnment of the easement in
gross were penmitted, the restriction imposed by 5. 360 of the Crown Lands Act {INT)
an the classes of proprietors of easements in gross would be rendered irrelevant.
212,17 Next, it was argued that NT Gas Pty Ltd had acquired an equitable interest

by way of resulting trust, arising from its payment of the $200 consideration for the
grant of the energy supply easement teo the Northern Territory. Where one PEISOn pays
for the purchase of an inferest in Jand, hut fhe interest is cottveyed or granted to anothey
person, the faw presumes that the latter holds the interest on trust for the former, ¢ must
be emphasised that there is only a presumption of a resulting trust. The presumption
may be rebutted by the existenre of chrcumstances showing an intention that the
provider of the purchase money is nut (o benefit by way of a trust. The fact that the
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purchase was intended as a gift would be an obvious rebutting circumstance. In the case
of the energy supply easement, the circumstances rebut the presumplion emphatically.
The relevant transactions were carried out in furtheyance of the statutary scheme,
constituted by the Energy Pipelines Act (NT}) and the Crown Lands Act (INT), whereby
the Northern Ternitory Government could Jicense private enterprises to deliver or
distribute energy, or the resources to generate it. As part of the execution of the scheme,
NT Gas Pry Ltd cairied out the task of negotiating with landowners and leascholders

for the creation of energy supply easements. Without the statutory scheme, NT Gas P1y
Ltd would have been unable to acquire easements, because it coutd not have related
them to any dominan! tepement. The clear intention of the statutory scheme is that the
Northern Tetrrtory 1s to hold the beneficial interest in the energy supply easement,
ticensing its use under a. 36EB of the Crown Lands Act (NT). Because NT Gas Pty Lid
s the profit-maker, as licensee, builder and operator of the pipeline, it was sensible that
it should pay the costs invelved in procuring the energy supply easernents. It must be
remembered that s, 3603 of the Crown Lands Act (NT) permitted the creation of
easements in gross only in favour of the Nosthern Tervitory ifself, municipal couneils
and presciibed statutory public autherities. The statute did not contemplate that those in
whose favour such easements could not be created would become heneficial owners of
them by reaulung trust, arising from the provision of purchase money.

21218 A further contention was that NT Gas Pty Ltd wus granted an estate or

interest in the land the subject of the claim as a result of the rights givei to it by the
heence pranted under 5. 15 of the Energy Pipelines Act (NT), referred 1o in para. 2,12.4,
or the instrument dated 18 May 1988, set out in para. 2.12.10, ot both. In para. 2,12.16,
[ have rejected the argument that the latter instrument amounted to an assignment of the
easemnent in gross, The argument that either the licence or the instrument gave to NT
Gias Pty Lid rights which amounied to an estafe or interest in land must be rejected
similarly. The language of each document is nof the language of the creation of estates
or interests in fand, but the language of the grant of personal rights, or licences. The
documents are formal, legal documents. The familiar nnguage of the prant of estates or
interests could have been used, if this were intended. Undoubtedly, a reason why this
was not done is that any attempt by the Northern Tetritory to grant estates or interests in
land, inconsistent with the pastoral lease held by the Hagans, would have lacked the
necessary statutory authouity. That authority is not to be found in the provisions to
which I have referred, dealing with the creation and use of the energy supply casement,
The Crown Lands Act (NT) contained no provision authorising the carving of lesser
mterests out of an casement in gross. The only relevant provision was s. 36EB, which
did not ermpower the Northern Territory either to pssign the easement in gross of to
grant lesser interests out of it. Section 22 of the Energy Pipelines Act (NT) rnade it clear
that a licence granted under 5. 15 gave rise to no proprietary interest in any land, nor to
any licence to enter land; s. 22 is the source of a power to grant leases, easements and
licences over Crown jand to the holder of a Jicence under s. 13, o cnable the holder of
that licence to enter land for the purpase of coustructing and maintaining the pipeline
for which the a, 15 licence is held. That power would have been entirely unnecessary if
the licence under 5. 15 itself amounted 10 an interest in fand.

21219 Forits right to go onto the land claimed and carry out any activities there,

NT Gas Piy Lid had to rely on ils agreement with the Ifagans until 18 May [988 and
then upon its agrecment with the Northern Territory with respect to the use of the
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energy supply easeinent. In each case, the vights it acquired were personal, not estates
or interests in the land.

2.12.20 In thew written submissions, the banks referred to in para. 2.12.5 attempted

to arpue that ANZ Leasing (NT} Pty Ltd had acquired an interest in the land by having
acquired ownershij of the pipe. The argument was based on the proposition that the
pipe, being buried in the soil, had become a fixture. On the application of ordinary
principles, there must be some doubt whether this is so. A chattel becomes a {ixture,
and pari of the real estate, if annesxed o land to a sufficient degree and with the object
of the better enjoyment of the land. Sce Holland v. Hodgson (1872) 7 LRCP 328, al pp.
334-5, and Reid v. Smith (1905} 3 CLR 656, at pp. 663 (per Griffith CI), 678 and 680
{per O'Connor J). There can be ne doubt about the degree of armexation of the pipe; it
is buried seventy-five centimetres beneath the surface. The evidence of Glenn Bott, the
Administrative Manager of NT Gas Pty Ltd, as to the purpose of burying the pipe, was
to the effect that it was to safeguard the pipe itself. The pipe is not construcled so as to
benefit the land, but simply because it must exist to enable natural gas to be conveyed
across the land.

2.12.21 EBven if the pipe were a [ixture, hawever, the acceptance of the banks'
submission would wrn the whole law relating to fixtures on its head. If a chattel
becomes a fixture, the conacguence 1s that the owner of the chatte] loses ownershup and
the owner of the land to which it is annexed acqunires ownership. There are many cases,
of which Brand v. Cheis Building Co. Pty Ltd [1957] VR 625 iz an example. There is no
case of which I am aware which holds that the owner of a chattel which hecomes a
Tixture acquires an estate or interest in the land to which the chattel is annexed. This
rule explains the various provisions which are designed to ensure that, even if'a pipe
within an energy supply easement would otherwise become a fixhure, it does not do so
for the purpose of giving the owner of the land any inferest in the pipe. These
provisions are foumd in clause (8) of the agreement dated 30 October 1985, referred to
in para, 2.12.2, 5. 36EA(2) of the Crown Lands Act (NT), quoted in para. 2.12.7, and

5. 59 of the Bnergy Pipelines Act (NT).

2.12.22  Further, the submission is inconsistent with the decision of the High Court of
Australia in Commissionet of Main Roads v. North Shore Gas Co. Lwd{1%967) 120 CLR
118, in which the cowt held that the rights of the owner of gas mains and service pipes
embedded in the soil were neither land nor an interest in land, for the purposes of a
statutory scheme providing for eompensation for people deprived of land, or of interests
in land, as a yesult of the acquisition of the land for the building of a freeway. The court
held that ownership undet statutory authority of a buried pipe did not give rlse to
ownership of fand, despite the fact that the pipe occupied space to which the owner of
the land would otherwise have been entitled.

21223 The Attorney-General for ihe Northern Tervitory made an attempt to argue
that some equitable interest existed on the application of the principles of estoppel,
acquiescence and unconseionable conduct. The attempt fails, Apart front its other
deficiencies, the argument cannoet be sustained for lack of evidence that NT Gas Pty Lid
was ever led by the Hagans, or by the Northemn Tervitory Government, to believe that it
would aequire any entittement which it did not acquire.

2.12.24 In the result, [ am of the view that, apart fiom Pastoral Lease No. 836, the
only vossible estate or interest in the Jand the subject of the energy supply easement,
veferred to in para. 2.4, is that easement in gross #self, and (hat it is held by the Crown.

Papge 13

5A%-4 LBQ/LTAd  LARS-L ¥ ~[OHd BR-ST BR -/ A-E2




In chapter 6, I deal with the consequences of this eanelusion for NT Gas Pty Lid, ANZ
Leasing (NT} Pry Ltd and the banks referred to in para. 2.12.5.
2.12.25 My conclusion malkes it unnecessary to deal with the arpument, put on behalf
of the claimauts, that the easement in gross is a "mining interest”, within the meaning
of 5. 3(1} of the Land Rights Act, and, by virtue of 5. 3(2)a), is therefore to be
disreparded as not being an estate o inferest. It also precludes any question of estates or
interests in the land arising from any rights of access across other parts of the land to
that part of it which is subject to the energy supply casement. There are tracks which
have been used to gain such access, but they are not the subject of any instruments or
agreements which would give rise to easements of way aid would, in any event, lack a
dominant tenement. There could be no question of an sasement of necessity for aceess
to the land the subject of the energy supply easement, because access is avajlable from
adjoining land on both the north and the south, along the track which runs along the
enerpy supply eusement itself
2,13 Land available for claim [ therefore find that;
{#) Northern Territory Portion 1629, including the energy supply easement referred
to in para, 2.4, but excluding the easement providing access to Northern Territory
Portion 1423 referred to in para. 2.3, is alenated Crown land in which all estates
and interests not held by the Crown are hield by, or an behalf of, Aboriginal
people, and is available for claim;
{b) Northern Territory Portion 2100 is alienated Crown land in which all estates and
interests not held by the Crown ate held by, ot an behalf of, Aboriginal preople,
and is available for claim;
{c) the parts of the Nouth South Stock Route which lie within the boundaries of
Northern Territory Portion 1629 are available {or claim, efther because they are
unnlienated Crown land, or because they are alienated Crown land in which all
estates and interests not held by the Crown are held by, or on behalf of,
Aboriginal peopls; and
(d) Northern Territory Portion 1423 is neither unalienated Crown land, nor alienated
Crown land in which all estates and inferests not held by the Crown are held by,
or on behalf of, Aboriginal people, and is not available for clain.
2,34 Physical features of the land claimed The land is semi-arid. Its eastern area Hes in -
the Ashburton Range and is stony plateau country, falling away quite sharply to the sast in
places, but more gently to the west. It is drained to the west and then towards the north by the
Tomkinsan Creek, a significant but ephemeral waterway with two main branches, in which
are to be found significant waterholes, The cenral area tends to be flat, with some claypans.
The westery area is coroposed of stony nidges. The vegetation is low serub, except along the
waterways, Where substantial trees are to be found. At the time of that part of the hearing
which was conducted on the land, caitle had been removed from the land for several SEASONS,
and rain had fallen a few weeks earlier. There was water in the waterholes, which attracied
considerable bird life, and much of the vegetation was flowering. [ gained ap impression of
considerable beauty.
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3 LOCAL DESCENT GROUPS

3.1 Relevant languape groups Although the title given to this land claim uses the word

"Warlmanpa", which is the name of a language group, the claim is not pt on the basis that

the relevant Jocal descent group is a language group. Indeed, among the claimants ate people

who belong to the Mudbura, Warumungu, Warkpiri and Jingill language groups as well as to

the Warunanpa larguage group. The spread of the claimants among language groups may be

the result of concentrations of Aboriginal people 1o commumnities in and around Tennant

Creels, Elliott aind Ali Curung. .

1.2 Compaosition of gronps advanced as traditional Aboriginal owners
3.2.1 The groups advanced as traditional Aboriginal owners in the present claim are
composed of kirta and kurtungurlu for a particular dreaming or set of dreamings, for a
particular area of country associated with that dreaming or those dreamings.
3.2.2 The social organisation of the claimants is based on a form of the mojety
system, under which the people, land, dreamings and other creatures and phenomena
each belong to one moiety or the other. In turn, for the claimants, each moiety is
divided into four subsections. A person's membership of a particufar subsection will
depend upon the subsection to which his ox her father belongs; the subsection identity
alternates with the generations, 3o that a person’s subsection will be the same as that of
his or her paternal grandfather. The subsection which provides an appropriate marriaps
partner is a preordained subsection in the opposite moiety, so that a child will always
belong to 1 subsection and a mofety different from that of hig or her mother and that of
his or her mother's father.
32.3 The groups advanced as the relevant local descent groups for the purposes of
the claim are desctibed as compesed of subsection patricouples. Ideally, each is
composed of two pairs of subsections, cach pair consisting of related parent and child
subsections. One subsection patricouple in each group constitutes kirta and the other
constitnies kurtungarlu The words kirta and kurtungurlu are taken from the Warlpiri
Janguage; othet relevant languages may use terms which are slightly, or even maikedly,
different from these, to convey the same or similar concepts. The concepts are
explained in para. 3.2.4, and the significance of the roles of kirta and kurnmgue{u in
relation fo the clairn is dealt with in para. 4.12.2,
324 Each person's subsection identity will ordinarily give that person entitlement as
kirta to the country of his or her father's father and entitiement as kurtungurlu to the
couniry of his or her mother's father. Thus, in any selection of four groups covering all
of the eight subsections, each subsection identity will appear twice, once as kirta for
one group and once as kurtungurlu for another. The group for which a person is kirta,
and its country, will be attached to ope moiety and the group for which that person is
kurtungurlu, and its country, will be attached to the other moiety.
32.5 A final comnplication of the pictoye is that subsection identity terms differ fiom
language to language, although the underlying system is the same or similat over a
wide area. This is one explanation of the way in which people from different language
graups may be nembers of the one land-holding group. Marriage with someone of the
appropriate subsection in a different language group is regarded as proper. The
Tollowing table sets out the subsection jdentities which tnake up different groups. The
identities ave shown in four of the languages velevant (o the claim. It should be noted
that those names which commence with (he initial "I" are applicable to males, and
those which commence with the initial "N" are applicable to females.
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WARLMANPA MUBDBURA

A kirta lapaja
Mapaijn
Junguria
Nanurlpa
A kurtungurly  Jampijinpa
Narpijinpa

Jupula
Napula
Japanangka
Mapanangka
Tapangarti
Napangarti
Jakama
Nakama
Jangala
Nangaia
Jampjinpa

T3 kirta

B kartungurlu

C kirra

Nampijinpa
Jangala
MNangala
C kurtungurlu Japaja
Napaja
Japanangka
Napanangka
Tpula
Napula
Falcama
Nalkama
D kurtungurlu Tapangarti
Napangarti
Jungurea
Namurlpa

D kagfa
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Jalyirri
Malyirri
Tirngja
Narnija
Jampijina,
Tampivin
Nampijina,
Mampiyi
Jurlama
Nawurla
Tanarma
Manaku
Trngati
Mangari
Japarta
Nimarra
Jangala
Mangalz
Yampijing,
Tampryin
Nampijina
Jangala
Nangnla
Talyirri
Nalyjrri
Janama
Nanaku
Turlama
Mawurld
Japarta
Mirnarra
. tangari
Nangari
Jimija
Namija

WARUMUNGU WARLPIRI

Tappaljari Japaljart
MNappaljarri Napal)arri
Tungasrayi Jungarrayi
Narmilai Nungatrayi
Jampin Jampijinpa
Nampin Nampijinpa
Juppurla Jupurrula
Marurla Napmmla
Jappanangka  Japanangka
Nappanangka  Napanangka
Tappangarti Japangart
Nappangarti Napangarti
Jakkamarra Jalkamarra
Wakkarnarra Nakamarra
Jangala Jangala
MNapgala Naingala
Tampin Jampijinpa
Mampin Nampijinpa
Janpala Tanwgala
Nangala Nangala
Jappaljari Japaljarri
Nappaljami Napaljar
Jappanangka  Japanangka
Nappanangka  Napanangka
Tuppuria Jupurruia
Narurla Napurmla
Jakkamarra Takamarya
Naklamatra  Nakamarra
Tappangarti Japangarti
Nappangavti Mapangaitl
Jungarrayi Jungarrayi
Namikili Nungatrayi
¥
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5.3 The meaning of "local descent group” In determining what constitutes a "locat
descent group” within the meaning of the definition of "traditional Aboripinal owners™ in
5. 3(1} of the Land Rights Act, I have followed what was said by the Full Cowt of the Federal
Court of Austealia in Northers Land Couneil v. Olney (1992) 34 FCR 470, st pp. 478-85_ i is
winecessary for me to repeat any parl of that judgment m this report.
34 Descent criteria It follows from what [ have said that the primayy descent criterion
accepted by the clwmants for the ascertainment of the membership of each groupis a
combination of patrilineal descent and matrifiliation. A person acquires membership of a
group as kista by inheriting his or her subsection identity and diearning from his or her facher
and paternal grandfather. Membership of a group as kurtunguelu is acquiged by inheritance of
a subsection identity from 2 persen’s mother and maternal grandfather, Marriages which are
not "straight”, i.e. whiclh take place between persons who arve of inappropriate subsections for
marriage, oreate complications and may result in some members of a proup having non-ideal
subsection identities or dual identities, only one of which is ideal. In somnec cases, particularly
those of one non-Aboriginal parent, there may be attribution of the subsection identity which
would have been appropriate if the Aboriginal parent had maried "straight”, oy inheritance of
the approptiste subsection identity through an adoptive Aboripinal parent. Recruitment to a
group, patticularly in the case of kurtunguriy, is also a possibility. Thus each group is
composed primarily of Kirta, whose inheritance is frony their fathers and patoynal grand-
fathers, and kurtunguriy, whose inheritance is froin their mothers and matemal grandfathers,
but there may be additicnal people of non-standard subsection identities and people whose
subsecction identities are imputed rather than inherited ologically. These are the descent
criteria which the clalnants recognise.
3.5 Seven groups There are seven groups claiming affiliations to dreamings which ave
related to sites on the land claimed. For convenience, [ deal first with the group claiming
affiliations to sites in the easternmost area of the land and move westwards. The name given
to each group is the name of the principal dreaming through which the members of the group
claim to hold their affiliations to sites on and near the land claimed.
3.6 The Milweyi group
3.6.1 The Milwayi group is based on the J(N)apaljarri-HIN)ungatrayi subsection
patricouple as kirta and the J(Nampijinpa-Ju{Na}purrula subsection patricouple as
fwtungurlu, vsing the more widely known Warlpiti words. In the genealogies which
were tendered, a nurnber of families were named as belonging to this group, There was
evidence from the claumants Lhat some were not properly included, namely the
descendants of the late Big Willy Japaljard and the members of the Williams {amily. In
the case of those shown as Marion Nungarrayl, Bobby Jungarrayi, Joan Nungarrayi,
Janet Nungarrayi, Maryanne Thompsen and Brenda Nungarrayi, the only evidence was
from G. Brown {whose given name [ have not written becanse he has died since the
hearing} that they "come into thig pait for the snake dreaming". No evidence was heard
from any of them or their children. Apart from the gegealogies and the evidence of
G. Brown, there is nothing to say whether those persons should be included as kirta or
otherwise, I have not vegarded the evidence as strong enough to include them. In part,
this is hecause the genealogies do not show the names of ancestors further back than
one peneration before the older living claimants. This rnakes it inypossible for me to
derermine, on the basts ol descent, Uhe propriety ol including those persons. It would be
wrong to inchude them simply on the basis of their subsoction classifications, because
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those classifications are shared by many people and it is obvious that not alf of those
peopie are to be included,

3.6.2 There also appears in the genealagies (but not in the list of claimants tendered)
aveference to Mona Kidd, her iwa sisters and one surviving brother. Although Mona
Kidd was recorded as yresent during the taking of evidence at Jiinngi (site 17), on

30 Fuly 1993, she did not give evidence and no cvidence was given about her of her
siblings. I have therefore not included her as a member of the group.

3.6.3 1have included Bunny Bennett Napurrula, her sister Annie Phillips Napuriula,
and her half-sister, Alice Jackson Napusiula, as a result of Bunny's claim in evidence
that they are kurtunguriu for Milwayi country. According to the genealogies, they are
ertitled by descent as childien of the late Mary Jackson Napaljard, each of their fathers
Leing of the Jaliumarra subsection.

3.6.4 A sizeable part of the Milwayi group, both in numbers and commitment,
consists of the descendants of the laie Chicken Jack Japaljaryt and Kitty Brown. The
children of the deceased oldest daughter of that couple are Jimmy Jones, Mavis Ricky,
Mark Jones and Leon Jones. They are kurtumguely. Mark Brown Jungarrayi survives as
the oldest kirta in this line, with his children, Lance, Damien, Sylvania, Fabian,
Vivienne and Kirsten Brown, all of whom are J(N)apaljarri, who are 2lso kirta. At the
time of the hearing, Mark's younger brother, G. Brown, was alive. He was a most
influentinl member of the group and active in Aboriginal affairs in the region. He is
survived by a number of children and grandchildren, His children are Miranda,
Samantha, Jasmine, Ronald, Pam, Bery] (also lnown as Pearl), Carmen, Glen, Mervyn
and Patrick. All are of the J{N)apaljaryi subsection, save that Ronald, Pam, Beryl and
Carmen have dual subsection identities, having also the J(N)apangarti subsection. All
are kirta. Pam has three children, Jasmine Nangala, Jeremias and Jevome. Carmen has
one danghter, Bernadine Napurrula. All are kurtungurlu. Mark Brown has two sisters,
Wendy and Edna Brown, both Nungarrayi and both kirta for this group. Wendy has
three children, Magdalene, Josephine and Tna Brown, all of whom are Nampijinpa and
kurtumguriu,

3.6.5 The next branch of the grouy is descended from the late Sambo Brown
Japaljaret. He is survived by Sammy Sambo Jungarrayi, Jean Santbo Nungarrayi,
Dulcie Sambo Nungarrayl, Michael Sambo Jungartayi and Robert Sambo Jungarrayi.
Sammy has three children, Henry, Sally and Benjamin Sambo, all of whom are
T{N)apaljarit. Michael has two children, Rekasha Napaljarri and an unnamed son, who
15 8 lapaljari. Sammy's son Hemy has four children, Lisa, Dennis, Loraine and
Desrgond Morrison, all of whom are JMN ungamayi. All those mentioned are lirta. [
have also included foan, Dianne, Danny, Leon and Stanley Stokes, and Miriam Charley
and Debbie Holt, on the bagis of evidence from Johnny Stokes. Johnny is the nataral
father of the first five and the adoptive father of the last two: he gave evidence that all
were kurtunguilu for the Milwayl group, taking this role from Johnny's deceased wife
and her father, the late Sambo Brown. They are al] J{N)ampijinpa.

3.6.6 Peter Toprail Japaljarri is « brother of the late Sambo Brown and is kitta, along
with hus daughiex, Gladys Toprail Brown Nungarayi, and his son, Albett Toprail Brown
Tunizarray). Gladys has a daugliter, Janine Nampijinpa, and a son, Dominic Jampijinpa,
bath of whoin are kurtungurln.

3.6.7 Angos Riley Jupuriula and Lady Benson Napurrnla are surviving children of a
deceased sister of Peter Topral] and Sambo Brown and are therefore kurtungurlu, Harry
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Drewster Jungarrayi is the surviving son of a deceased brother of Peter Toprail and
Sambo Brown, Te s kirta, Another deceased sister is survived by a daughter, Bve
Brewster Nampijinpa, whe is kurnumgurlu,

1.6.8 Another prominent, senior member of the group is Harry Bennett Japaljarri
(Kanjiwala), He acquired his identity by adoption, having had a European father, but
being brought up by his mother's Aberiginal husband, the late Talbert Jungarrayi,
before he was taken away by welfare authorities and sent to school. He is accepted by
other claimants as a member of the group, os are his natural children, Bernadine
{Bunny)} Nungarzayi, Marshall Harry Bennett Jungarrayi, Joyee Bennett Nungaerrayi and
Martene Bennett Nungarrayl. Along with Harry, they are afl kirta. Marshall has three
children, Derel, Russel]l and Wade Harley, who are all Japuljarri and kirta as well.
Bemadine has four children, Gina Marie, Rowan John, Justin Troy and Mary-Anne
Leigh Bennett, all of whom are J{N)ampijinpa and kurtungurly, Likewise, the children
of Joyce--Cynthia Lyn, Lavine Lee and Kiana Helenka-—-and Marlene's son, Davrel|
Dempsey Bennett, are kurtungurlu, Harry Bennett also "grew up” three children in
Mount Isa, Queensland. I have not included them, because he was equivocal in his
evidence about whether they came in for Milwayi country.

3.6.9 The remaining family making up the Milwayi group is the family of which
Maxie Martin Fapaljami and Jimmy Newcastle tapaljati] are the senior kirta, Brunette
Willy Alien, Bobby Cooper and Bobby Alien, all Jampijinpa, are sweviving sons of a
deceased sister of the father of Maxie aud Fimmy, who is also deceased. They are
therefore kurtunguriu. Frank Anderson Jupurrula is the surviving son of a deceased
sister of Maxie and i3 therefore kuriungurlu, Hmmy has nine children, who are kirta
lile him; their names are Nita, Bronwyn, Anthony, Meslin, Darren, Noel, Julianna,
Jodie and Selina. They are all HNhpgaryayi;, some have additional subsection
identities, presumably from their mothers. Nite has two children, Cameron and
Glenmen. Bronwyn has three children, Nicholas, Gerald Andrew and Naom, Jodie has
Jordan and Ben. All are J{N}ampijiopa and kurtungurlu. Anthony has fouy children,
Jermaine, Taron, Nicholas and a daughter whose name was not the subject of evidence.
They are kirta.

3.6.10 The following is a list of the members of the Milwayi group, It is divided into
kirta and kurtungurlu. The names of children are shown indented immediately below
the names of their parents,

Kirta Fawtungutlu

Bunny Bennett Napurrula
Angie Phillips Napuriula
Alice Yackson Napurrula
Timmy -Jones
Mavis Picky
Mark Jones
Leon Jones
Mark Brown Tungarrayi

Lance Brown Japaljarri

Damien Brown Japalja

Sylvania Brown Japaljari

Fabiany Brawn Japaljari
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Kiuta Kurtunguulu

Vivienne Brown Napaljarr
Kirsten Brown MNapaljarri
Miranda Napaljari
Semantha Mapaljai
Tasmine Napaljarri
Ranald Brown JTapangach/Tapaljarri
Pam Brown Napangarti/Napaljari
Jasmune Nangala
Jeremias
: Jerome
Beryl/Pear] Brown Napangarti/Napaljartt
Catmen Byown NapangartiNapaljarr
Bemadine Napurimla
(3len Brown Fapaljarri
Mervyn Brown Japaljaiyi
Patrick Brown Japaijaryi
Wendy Brown Nungarrayi

Josephine Brown Nampijinpa
Ina Brown Nampijinpa
Edna Brown Nungarrayi
Joan Stokes Namminpa
Dianne Stokes Numpijinpa
Danny Stokes Jampijinpa
Leon Stokes Jampijinpa
Stanley Stokes Jampijinpa
Miriam Charley Nampijinpa
Debbie Holt Nampijinpa
Sammy Sambo fungarrayi
Henry Sambe Japaljarr
Lisa Morrison Nungarrayi
Dennis Morrison Junganayi
Lorraine Monison Mungarray
Desmond Morrison Jungarayi
Sally Sambo Napaljarn
Benjamin Sambo Japaliarn
Jean Sambo Nungarrayi
Dhilcie Sambo Mungarray]
Michael Sambo Jungairayl
Rekasha Napaljarri
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Kirta Kurtungurlu

Unnamed Japaljar
Robart Sambe Jungarrayl
Peter Toprail Tapaljarm
Gladys Toprail Brown Nungavrayi
Janine Nampijinpa
Dominic Jampijinpa
Albert Toprail Brown Jungar zyi
Angus Riley Jupurenia
Lady Benson Napurmla
Harry Brewster Jungarrayi
' Eve Brewster Nampijinpa
Harry Benneli Japaljarei (Kanjiwala)
Bernadine {Bunny} Nungayrayi
Gina Marie Bennett Nampijinpa
Rowuan John Bennett Jampjjinpa
Tastin Troy Bennett Jampijinpa
Mary-Anne Leigh Bennett Nampijinpa
Marshall ITary Betnett Jungarrayi
Derele Fapakiarri
Russe]] Japaljarri
Wade [Tarley Japaljarri
Toyce Bennett Nungariayi
Cynthia Lyn
Lavipe Lee
Kiana Helenka
Marfene Bennett Nungariayi
Darrell Dempsey Beanett
Bruneite Willy Alien JTampijinpa
Bobby Cooper Jamptjinpa
. Bobby Alien Jammpijinpa
Maxie Martin Japaljarri
Frank Anderson Jupurrula
Jimmy Neweastle Japaljarri
Nita Mungarrayi
Cameron Jampijinpa
Glennen Jamipijinpa
Bronwyn Newcastle Nungarayi
Nicholas Jampijinpa
Gerald Andrew Jampijinpa
Naomi Nampijinpa
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Kirta Kurtunguedu
Anthony Neweastie Jungarrayi/Japanangka
Jermaine Japangsrti/Japaljari
Taron Japongarti/Japalijarri
Nicholas Japangarti/Japaijarri
Unnamed daughter
Merlin Newcastle Jungarrayi/Japanangka
Parren Newcastle Jungarrayi/lapanangka
Noel Newcastle Jungarayl/fapananghka
Julisnna Mewcastle NungarraylNakamarra
Todie MNewcastle Nungarrayi
Tordan Jampijinpa/Jakamarra
Ben
Selima Newcastle Nungarrayi/Napananghka

3.7 The Ngapa group

3.7.1 The Ngapa group has three branches, each focused on a different part of the
Ngapa dreaming track, but having overlapping responsibilities in relation to the part of
that track on the land clapmied.

3.7.2 The Lauder family branca is theoretically based on the J{N)akamaira-
Ju{MNajpuirula subsection patricouple, but the deceased father of the senior members of
the group had two subsections (Jampifinpa and Jakamarra), as a result of 2 non
prefesred mairiage by his parents. The group consists of five surviving siblings and
their deseendints. The eldest is Harry Lauder Fupurrula, who is kirta, along with his
children, Elizabeth, Daphue, Maisey, Irene, Adrian, Mervyn and Faylene. Other kirta
are Adrian's three children, Jackie, Sendel and a son whose parme is not disclosed by
the evidence, and three children of Mervyn, of whose names 1 am unaware,
Kurtungurhu for this branch consist of Elizabeth's childven, Lionel, Michael, Sharon,
Kurt, Amnanda and Wallena, Daphne's childrer, Josie, Samantha, Sean, Wayne and
Dean, Maisey's children, Anna and Melissa, and Faylene's children, Christopher and
Famnella,

3.7.3 The second of the siblings in the Lauder family branch [s Jelfiey Lauder
Jupwrrala, He has two adopted children, Cerise and Bradley, who are accepted as kirta
Tor Ngapa sites on the Jand claimed. Harry and Jefirey have three sisters, Hazel Bill
Naparrula, Alice Leuder Napurrula and Amy Lander Napuriita, All of those siblings
ate kirta. Each of the sisters has children, who are kurtungarlu, Hazel's children are
Angeline Bill Napangarti and Lawrence Bill Japangarti. Alice's children are Jason
lapanparti, Regina Napangarti and Jeanette Napaogarti, Amy's chiidren are Sonia,
Geraldine and Nading, cach of whoty is of the Napangarti subsection.

3.7.4 1 have not included in the Lauder family branch of this group Phillip Holden,
who gave evidence and was desctibed as the son of Jeffrey Lauder’s fathes's sister anc
as kurtunguilu, The genealogy for the Ngapa group dves not show any siblings for the
father of Haivy Lauder, Jeffrey Lander, Hazel Bill, Alice Lauder and Aumy Lauder. Tt is
not clear whether the sister referred o was a sister 11 a classificatory or bialogieal
sense. The view of Dr Sutton, the senior anthvopologist who gave evidence on behalf of
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the claimants, was that Phillip Holden should be regarded as a kurtungurht in the
broader sense, to which [refer in para. 4.3.3. T have accepted this view,

3.7.5 The Foster family branch of the Ngapa proup consists of the descendants of a
number of J(INJampyjinpa siblings or classificatory siblings, Mary O'Keefe Nangala is a
surviving daughter of one of those siblings and is kirta. ler daughters, Louise
Napalfarri and Marissa Napaljarri, are kortunpurla. Maween Nampijinpa is a daughter
of & deceased brother of Mary and is also Kina, There are five children of o deceased
daughter of another of the Jampiyinpa siblings. They are Pat Burke Japaljari, Doris
Nicholson, Pearly Phillips Napaljairi, Suzanne Burke and Kayleen Burke.

376 The senior member of the Foster family branch 15 Dick Foster Jangala. He has
eight natural children of the JN)ampijinpa subsection and two adoptéd chiidren, al} of
whorn share kirta status for this group with him. They are Ina Brown, Ear] Foster,
Ricky Foster, Elaine Foster, Damian, Dwayne, Peter Todd, Peter Pumpkin Foster,
Loreita and Patricia.

3.7.7 May Foster Napanangka and Topsy Walker Napanangka are daughters of
Nampijinpa siblings in the upper generation of this branch and are kurtungurlu, Nora
Parker Nangala is a daughter of a Jampijinpa and is therefore kirta, Her children, Mavis
MNapaljarri, Agnes Parker, Jefirey snd Ronnie, are kurtungurlu, Nora Parker's sister,
Riddy Nangala, is also kirta and her daughter, Agnes Phillips, is kintungurin.

378 In the list of claimants were various persons said to belong to this family branch
of the Ngapa group. Their names also appear on the geneajogies, but there is no other
evidence about their involvement. They are Yaninjakari Jampifinpa and his son, Jerry
Jangala, and Jimmy Jangala and Robin Janzala. I have not been able to find them to be
members of the local descent group. | have also excluded Michae! Foster Jangala ane
hijs four children, on the basis of the evidence of Dick Foster that Michae! is his half
brother, having the same mother but a different father. Michael therefore jnherits
different country from his own father,

3.7.9 The third branch of the Neapa group is the Anderson family branch. This
consists of the descendants of a deceased Tupurrula. The senior one is Roy Anderson
Jakarnarra. Along with his childven, Bruce Jupwerula, Carmen Napugrala, Freddy
Jupuerula and Heather Napusrula, and bis grandson (Bruce's son), Lee Jakamarra, he is
kirta. So are Roy's brother, Hector Anderson Jakamarra, and his childrey, Cyril
Jupurrola and Shirley Napurrela, Cyeil has three children, Cheryl Nalcamarra, Rachel
Nakamarra and Arnold Jakamarra, who are also kirta. Shirtey has one daughter, Desley
Napangarti, who is kuitungurlu,

3710 Agnes Nakamarra is a sister of Roy and Hector, She 1s Kirta, Het children,
Dulcie Nungarrayl, Michacl Jungarrayi and Robert Jungamayi, are kurtungurln. Two
half-brothers of those three siblings are Beasley Anderson Jakamarra and Baary
Anderson, who are kirta, Beasley Anderson's seven children, Anne, Ricky, Stuart,
Richard, Aaton, Samuel and Jashua, are all of the Ju(Na)purrula subscction and are
Lirta.

3711 Membership of the Ngapa group was claimed separately for two brothers,
Engineer Jack Japaljarri and Long Paddy Japaljarrl. Both are old and neither was able
to attend and give evidence. Enpineer Tack is a very well known senior man with an
encyclopaedic ritual knowledge for large areas of Central Australia. He is highly
respected snd has played a major role 1n the preservation of the law and in teaching it to
many people. So far as the present claim is concerned, there is a deal of evidenoe in
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which Eugincer Jack is described as kurtungurlu, but the sense of that evidence is 1hat
tie has that role for ceremonies which are related to the Ngapa dreaming generally. It
was not said that he was to be regarded as kurtungerlu specifically for that part of the
Ngapa dreaming track which lies within the claim area. I have therefors not included
Engineer Jack or Long Paddy in the [ist of members of the Ngapa group.

3.7.12 The following 13 a list of the members of e Ngapa group, organised in a way
sirnilar fo the [ist in para. 3.6.10.

Kirta Kurtunguriu
FHeayry Lauder Jupuxrula
Elizabeth
Lionel
Michae]
Sharon
Kurt
Amanda
Wallena
Daphne
Josie
Samantha
Scarn
Wayne
Pean
Maisey
Anna
Melissa
Irene
Adrian
Jackie
mondel
Unnamed son
Mervyo
Three unmamed children
Faylene
Christopher
Jamella
Jeftrey Lauder Jupurrula
Cerise
Bradiey

Haze) Bill Napurmla
Angeline Bill Napangarti
Lawience Bill Japangart
Alice Lauder Napurmla '
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Kirta

Amy Lauder Napurmla

Mary O'eefe Nangala

Matreen Nampijinpa

IDick Foster Jangala
Ina Brown Nampijinpa
Far] Foster Jamptjinpa

Ricky Foster Jampijinpa
Elaine Foster Nampijinpa

Damlan Jampijinpa
Dhwvayne Jampijinpa
Peter Todd

Peter Pumpkin Foster
Loretta Nampijinpa
Patricia Nampijinpa

Nora Parker Nangala

Biddy Nangala
Roy :“-‘mdﬁrs;au Jakamarra
Bruce Jupurrala
Lee Jakamazra

Carmen Napmrula
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Kurtungurlu
Tason Japangarti
Regina Napangarti
Jeanette Napangarti

Sonia Napangarti
Geraldine Napangart:
Nadine Napangarti

Louise Napaljairi
Marissa Napaljaui

[at Burke Japaljarti
Droris Nicholson

Pearly Phillips Napaljarri
Suzanne Burke

Kayleen Burke

May Foster MNapanengla
Topsy Walker Napanangka

Wlavis Napaljarri
Agnes Parker
Jeflrey

Ronme

Apnes Phillips
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Kirta Kurtunguriv

Freddy Jupusila

Heather Napurrela
Hector Anderson Jakamarta

Cynil Jupwrula

Cheryl Nakamarra
Bachel Nakamarra
Amold Jakamarra

Shirfey Napurrula
Desley Napangati
Apnes Malamarra
Dulcie Nunparrayi
Mlichael Jungarrayi
Robert Jungarrayi
Beasley Anderson Jakamarra
Anne Napurmla
Ricky Tupuriula
Stuart Jupurrula

Richard Jupurrala
Aagon Jupurrula
Samuel Jupurrula
Joshua Jupurruia
Barry Andersom

3.8 The Ngarrka proup

3.8.1 The third group is the Ngarrka group. Again, this group has three branches. All
are of the JN)ekamarra and Ju(Na)purrula subsection pairicoupie for kirts, the
kurtungurlu being J({N)apangartt and J(INJungarrayi, except for some members of Angus
Riley's branch, who have the J{N}ampifinpa and IJ(N)angala subsection patricouple as
kirta and the J(N}apaljarri and MN)apunangka subsection patricouple as kurtunguorly.
This anomaly may be due t¢ a non-confouning marriage in a previous generation.

3.8.2 The first branch is the descendants of the kate I, Graham Jupurrula. There are
three natural children, Daisy Nakamara, Willlam Graham Jakamaira and Bessie
Nakainarra. There is also an adopted son, Johnny Manfong Jakamarra, whose
mexmbership of the group is acknowledged. They are all kirta. Daisy has seven chiidren of
the J{Njungarrayi subsection, who are kurtunguriu. They are Peter, Derek, Frank, Patrick
and ITenry Weston, and Olive and Anna. Johony Manfong's children, who are kirta, are
Belinda Napurruta, Timothy Manfong Jupurrela and Angela Manfong Napurrala,
Belinda's children are Carl Japangarti/Juputrula and Thornton Japangarti/Jupurrula
Angela's children are Jason Japangati/iupuriila and Glen Japangarti/Tupurrula The fouy
of themn are kurtunguwhu. William Greham has no children. Bessie has one dauphter,
Selina Grant Nungarrayi/Napanangka, who is kurtungurluo,
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383 The branch of the Ngarrka group associated with Angus Riley and Lady
Benson consists of the descendants of two deceased men. The first is survived by three
children whe are kirta, Molly Nangala (known as Jinpirriya), Margaret Nangala and
Vilene Nangala. Molly's four children, Sally Merz Nalyirrt, Paul Heoderson Jalyin,
Peter Henderson Jalyini and Elizabeth Heoderson Nalyived, are kurtunguriu. So are
Vilepe's two children, Heury Japaljarrl and Kenny Japaljarri. Adso entitied by descent to
be included among the kirta of this family are Rachel and Peter Pumpkin, children of a
deceased male sibling of Molly, Margavet and Vilene. [ have not included Peter
Pumpkin tn the list of kivta for this group, because of evidence from Angus Riley that
he 15 regarded as being a son of Dick Foster, who has adopted him. Peter Pumgpkin is
included 1n the list of kirta for the Ngapa proup on that basis. Angus Riley's deceased
older sister is survived by Annte Senior, Noreen, Kevin Grant, Josephine and Doveen,
who are kartungurly. Angus, who is also known as Kastu, is @ Jupurnnla. He and his
son, Warren Jakamayra, are kirta. His sister, Lady Benson Napwrula, is kirta and her
daughter, Beverly Benson, 15 kurtungur]u.
3.8.4 The rersining brancly ol the Tumily is associated with Bindi Martin. His oldest
briother is deceased and is survived by five children, Dianne, Belinda, Betty, Pam and
Teanne, who are kirta. The next oldest brother is Mick Martin Jakamarra. He and his
daughters, Christine Martin Napurrula and Ashiita Martin Napurrula, ave kivta.
Christine has a Japangarti son, whose name is not disclosed by the evidence, and who is
kurtungurly. Bindi Mavtin's sister Susan Nelson Nakamaria is married to Peter Toprail
Tapaljarei, Their danghter, Gladys Toprail Brown Nungarrayi, and their son, Albert
Toprail Brewn Jungarayl, are kartungurlu. Susan is, of course, kirta, 25 is Bindi, who
has no children. The youngest sister is Louje Martin Nakamarra, who also has ro
children,
385 1 have inchwled in this group Rosie Napangarti as kurtangurh and Robert
Jakamaria, Ronald Jakamacra, Gregory Jakamarra and Christine Nakamarra as kirta.
They are shown. in the genealogy as children of deceased siblings of Mick Martin's
father and 45 members of this group and listed in the list of clajmants a3 members of
this group. Their entitlement to be there is confinned by the evidence of Angus Riley.
3.8.06 The following is & list of the members of the Ngarrka group, organizsed in a
sirnijar way to the list in para. 3.6, 10.
Kirts Furtungurhy
Daisy Nakamarra _

Peter Weston Jungarray

Blerek Weston Jungarrayi

Frank Weston Jungagtayi

Patrjclk Weston Fungarrayi

Hemy Weston Jungarrays

Olive Nungarrayi

Anna Nungarrayi
Johnny Manfong Fakamara

Belinda Napurrula
Cart Tapangarti/Tupuwrula
Thornton Japangarti/ Jupurruta

Page 27

GA8-A LERSIzRd LB9-L T -[0dA  ZA:GT BB,-iB-EY



Kirta Kurtnngurin
Timothy Manfong Jupurruia
Angela Manfong Napurmla
Jason Japangartitfupunula
Glen Japangarti/Tupunule
Williain Graham Jakamarra
Bessie Nakamarra
Selina Grant Nungarrayi/Napanangka
Molly Nangala (Hinpirriya)
Sally Merz Nalyirri
Paul Hendersan Jalvini
Peter Henderson Jalynri
Elizabeth Henderson Nalyii
Rache]
Margaret Nangala
Vilens Mangala
Henry Japalfarei
Kenny Japaljarsi
Annie Senior
Noreen
Kevin Grant
Josephine
Doreen
Angus Riley (Karfu) Jupwerala
Warren Jakamars
Lady Benson Napurmia :
Beverly Benson
Dianne
Belinda
Betty
Pam
Leanne
ik Martin Jakamarra
Christine Martin Napurmia
tnnamed Japangarti
Ashiita Magtin Napurrula
Susan Nelson Nakamarra
ladys Toprail Brown Nungarrasi
Albert Toprail Brown Jungawrayi
Bindi Martin Jakamarra
Louis Martin Nakamarra
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Elirta Kurtungurin
Iosie Napangarti

Robert Jakamarea

Ronald Jakamarra

Gregory Falkamatra

Christine Nalcamara

3.9 The Wirntiku group

3.9.1 Kirta forthe Wirntiku group are notionally from the J(Nlapanangka-
J(N}apangarti subsection patricouple, but non-ideal marrtages have Jed 1o some persons
recognised as kirta for this group having othet subsections also. There are two rmain
branches of the group, one consisting of the Rennie and Grant families, and the other of
iay Foster, Christine Mogton, Topsy Walker and the children of May and Topsy,

3.92 The Rennie and Orant families are descendants of two deceased brothers. Alfie
Rennie Japanangka is the senior kirta of this family. His children, Selina, Penclope and
Steven, are also kirta. Selina’s children, Kirsten, Neil and a daughter whose name waus
not disclosed by the evidence, are kurtimgurlu, Steven has two Napanangka danghters,
whose names were not disclosed by the evidence. They are also kirta. William, Rodney,
Isobel and Ruth Phillips are all of the J(N)apangarti subsection patricouple and are
kirta, They are ihe children of a deceased brother of Alie. In tusn, Isobel has five
J{N}engala children, who are kurtungurlu; they are Gary, Gwendolyn, Gloria, Gilbert
and Glen. Ruth has Lincoln, Lynette and Rowan, who are also kustungurlu. Marie
Rennie and May Rankin Napanangka are sisters of Alfie and are kirta. Marie Rennie's
children, Matia Nakamara, Jerome, Boas and Carrick, are kurtunguriy, as is Rebecea,
the daughter of Mary Rankin, Nellie Nelson {s an adopted sister of Alfie, Marie and
Mary and is accepted as a membey of the group as kirla.

3.9.3 The senior kirta in the Grant family 1s Billy Grant Senior, who is of the
Japanangka subsection. Two surviving children of a deceased older sister of Billy, Kay
Nakamarra and Pepy Simpson Jakamatra, are kurtunaurtu. Billy Grant Senior has o
targe number of children and grandchildren. His children, who, like him, are kirta, ace
Helen, Mayjorie Dennis, Billy Grant Junior, Heather Grant, Barbara, Lindsay (Tan)
Crrant, Albert {Dudley} Graot, David Grant, hilie, Lesley (a son), Clristine, Anuie
Senior, Noreen, Kevin Grant, Tosephine, Doreen, Annte Junior and Russel Grant.
Included as kirta are the childven of Billy Grant Senior's sons. Billy Grant Junior has
Selina, Gavin, Rowena and Zania Albertina, who all have the surname Grant and the
two subsections J(Ntungarrayl and J(N)apanangka. Lindsay has a daughter, Simnone
Grani Nungarray, and a son whose name is not disclosed by the evidence. Albert has
Lazarus Grant Jungarrayi and Lyn Hogan Nungarrayl. DPavid has Juwayne Tupgarrayi/
Japanangka. Lesley has Michelle, Bradley, Roscitla, Lutineia and Liam. All have the
JN)apanangka subsection, with the last two having the N ungartayi subsection
added. Kevin has JTeremiah Grant Japanangka and Ierrili Grant Napanangica.

3.9.4 Children of Billy Grani Senler's daughters ate included as koytunguelu. Helen
has Betty Kelly Napuryvia, Leanne Kelly Napwirala, David Walker Jangala/Jupurrula
and Darren Grant Jupursula, Julie bas Tiny (Sue) Grant Nangala, Terence Jangala,
Timothy Jangala and Alanna Nangala. Chiristine has Douglas Foster Jangala/Jupurrula
and Marrazita Foster Nanpala/Napurrula. Annie Senior has Pauline Jones Nangala, Tuly
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Tones Nangala and Cedric Jones Jangala. Noreen has Alvin, Trisilla, Devina, Noel and
Carmelisa, All have the surname Jones and the J{N)angala subsection. Josephine has
Johmnex, Lex, Jody, Danielle and Vinny Fostey, all of whom have the J(N)angala
subsection. Doreen has Lucasta Rockland Nanpala and Lucas Grant Jangala, and Annie
Junior has Kenrick Jangala,

3,9.5 The list of clatmants and the genealogies show Billy Grant Seniors daughter
Barbarn as having theee adopted children, Janelle Sciutton Nunearray, Patrick Scrutton:
Tungarrayi and Jessica Budby Mapangart. The onky evidence about these children came
from Tepsy Walker and sugpests that their adoption has not led to their recognition as
members of the group at this time. { have therefore not included therm as members,
3.9.6 The remaining branch of this group also consists of the descendants of two
deceased Japangarti brothers. May Foster Napanangka and Christine Morton are
surviving danghters of one of those brothers. They are kirta, May's children, Roslyn,
Lisa, Peter and Donna, who are of the J{N)akamarra subsection, ave kmtungude, The
surviving daughter of the other brother is Topsy Walker Napanangka, who is kirta. Her
childyen, Elizabeth, Richard, Matthew, Ranald, Andrew and Paula, who are of the
I{N}akamarra subsection, ave also kurtunpurlu. The genealogy for this group refers to
four people, Billy (Posy} Foster Jakamarra, Toby Foster-Jakamarra, Simon Foster
Jakamarra atnd Tony Foster Jakamarra, who are shown as children of a deceased sister
of May Foster. No other evidence way piven about them, so | have not included them.
3.9.7 The {ollowing is a list of members of the Wirntiku group, organised in a

similar fashion to the listin para. 3.6.10.

Kirta Kurtunmurhu
Alfie Rennie Tapanangka
Selina
Kirsten
Neil
Unnamed davghter
Penelope
Steven

Unnamed daughter Napanangka
Unnamed daughter Napanangka
Williarn Phillips Japangarti
Rodney Philling Japangarti
Izobel Phitlips Mapangarti
Gary Jangala
(Gwendolyn Nangala
Gloria Nangala
Gilbert Jangala
Glen Jangala
Ruth Phillips Najrangart
Lincoln
Lynetite
Rowan

LS
Lo
=
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Kiita Kurtungurelu

Marie Rermie
Muria Nakamarra

Jerome
Boas
Cmrick
dlary Romlan Napanangka
Rebecca
Mellie Nelson
Kay Nakamarra

Pepy Simpson Jakamarra
Billy Grant Sur Japanangka

Helen
Betty Kelly Napurrula
Leanne Kelly Mapmrula
David Walker Jangala/Tupusrula
Darren Grant Jupurrgla
Marjorie Dennis
Billy Grant Inr

Selina Grant Nungarrayi/Napanangka
(ravin Grant Jungarrayi/lapanangka
Rowena Grant Nungarrayn/Napanangka
Zania Albertina Grant Nungarrayl/Napananpka
Heather Grant
Burhara
Lindsay {Tan) {rant
Simone Grant Nungarrayi
Unnamed son
Albert {Dudley) Grant
Lazarus Grant Jungarrayi
Lyn [Hogan Nungarayl
David Grant
Juwayne Jungarvayi/Japanangia
Julie
Tiny {Sue) Grant Nangala
Terence Jangata
Timothy fangala
Alanna Nanpala
Lesley Grant
Michelle Napanangka
Bradiey Japanangka
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Kirta Kurtungurla
Roscilla Napanangka
Lutinzia Napanangka/Nungarrayi
Liam Japanangka/lmgarrayt
Christine
Douglas Foster Jangala/Tupuninla
Mayrazita Foster Nangala/Napurmia
Annie Senior
Pauline Jones Nangala
July fones Nengala
Cedric Jones Janpala
Noreen
Alvin Jones Jangals
Trisilla Jones Nangala
Devina Jones Nangala
Noel Jones Jangala
Carmelisa Janes Nangala
Kevin Grant
Teremiah Grant Japanangks
Kerrili Grant Napanangka
Josephine
Tohnnex Foster Jangala .
Lex Fouter Jangala
Yody Foster Nangala
Danielle Nangala
Viuny Foster Nangala
Doreen
Lucasia Rockland Nangala
Lucas Grant Tangala
Anrie Junior
Kennck Jangala
Russe] Grant

May Foster Napanangka
Roshyn Nakamarra
Lisa Nakamarra
Peter Jakamarra
Dormna Makamaita
Cluistine hMorton
Topsy Walker Napananghka
Elizabeth Nakamarra

Richard Jakarnarra

Page 32

Gom-1 LER/SERd LAG-L ¥



it FKartungurlun

Matthew Jakamarra
Ronald Jakamarra
Andrew Jakamarra
Paila Nakamarra

3.10 The Kurakurraja group _
3.10.F  The Rurrakurraja group 15 mnnerically small, but jts two semior kirta are

senior, highly respected men in the claim area. Jis members are all descendants of one
deceased Japangarti man. The only kurtungorlu are grandehildren of that deceased man
by a deceased daughter. They are Lucy Nakamarra, whose bush name is Piminginyngall,
and David Newcastle Jakamaira, whose bush name is Yanuolani. The two surviving
sons of the deceased Japangarti are Johnny IWelson Japananglka, whose bush name is
Walamanta, and Aubrey Japanangka, who is known as Toby One. In turn, cach has
children, who are ldrta with their fathers. Johnny's children are Selwyn Nelson
Tapangarti, Paula Nelson Napangarti, Earl Nelson Japangarti and Kenneth Lane
Tapangarti. Aubrey's childien are Julie Jackson Napangarti, Karen Jackson Napangai,
Barbara Jackson Napangarti, Dayrel] Japangarti and Ronnie Japangarti,

3.10.2 The following is a list of the members of the Kurrakuiraja group, organised

in & similar fashion to the list in para. 3.6.10.

Kirta Kurtingurlu

Lucy (Piminginyngali} Nakamarra
Diavid Newecastle (Yanunkarri) Jakamarra
Tohnny Nelson (Walamanta) Japanangka
Seiwyn Nelson Japangarti
Paula Nelson Napangarti
Ear] Nelson Japanpatti
I enneth Lane Japangarti
Autrey (Toby One) Japanangka
Julie Jackson Napangarti
Karen Jackson Napangarti
Barbara Jackson Napangart
Darrell Japangauti
Ronmie Japangartt

3.11 The Walanypirti group

The Walanypirni group's senjor kirta, P Henderson Jimija, died during the
hearing. He is survived by four children, Sally Mesz, Paul Henderson, Peter Henderson
and Elizabeth Hendexson, who are kirta. They are of the J{N)alyirr subsection (using
the Muodbura tenms), Paul Hendersonw's daughters, Madeline and Davina, are also kirta.
Scott Campbell Juporrula and Valerie Campbell Napurinla are children of Sally and
are kurtangwlu. Elizabeth's childven, Juditl, Tolene, Herbert and Emestine, are also
kurfungurlu. Dick Kingsten Jampijinpa is a son ol a deceased sister of the Iate
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P. Hendeison and 1s therefore urtungur]la. His son, Kimbi Kingston, has been gecorded
kintunguslu status threugh his father. So far as [ am aware, he is the only second-
generation kurtunguriu recognised by the claimants in this claim. There [s no donbt as
to his status as kurtunguriu, particulady on the evidence of P, Henderson, so ! have
named him secordingly.
3.11.2 The following is a list of the members of the Walanypirri group, organised in
a similar fasluon o the list i paa. 3.6.10
Kirta Kurtungurlu
Sally Merz Malyuri

Scott Campbell Tupurrula

Valerie Campbsl! Napwrula
T"anl Henderson Jalvire

Madeline Henderson Namija
Davina

Peter Henderson Jalyirei
Elizabeth Henderson Nalyivxi

Judith

Jalene

Herbert

Emestine

Dick Kingsion Jampijinpa

iKimbi Kingston

3.12 The Yapayaps group

3.12.1 Kirta for the Yapayapa group are the [{(N)angala-J{N)ampijinpa subsection
patricouple. There are two family groups. One copsists of the three stepchildren of a
deceased Jampijinpa man; they were children of his wife by non-Aboriginal fathers or,
in Hughie Jackson's case, a father whaose father was non-Aboriginal. Their descendants
are also hicluded in the group. The other branch is the family of Tehony Stokes and his
cousin Dolly Fulypungaii Nangaja.

3.12.2 The oldest of the three stepchildren is Billy Hayes Jangala, whuse bush name
is Lilakimaji. He has two daughters, Panla Nampijinpa and Jenny. Like theit father,
ihey are kirta for the grougp. Psaula's children, Michelle, Ursuls, Bevan, Andrew and
Datrell, are kurtungurly, as is Jenmy's daughter, Ermma, Lorna Fejo Nangala is Bilfy's
stepsister. She is accepted as kirta, although she lives in Darwin, Her children, Rodney,
Rosemary, Christine, Elita, Eric, Morella and Ritchie, are also accepted as kurtungurly,
Lorna also has a bush name, Minpirmpali. Hughie Jackson Jangala, whose bush name
is Minpiirikanri, is kirta, as are his children, Terry, Judy Jackson Nampijinpa, Hazel
Nampijinpa, Pauline Nampijinpa, Peter Jackson, Gregory Iarepijinpa, Priscifla
Nampijinpa and fenniler Nampijinpa. Terry's daughter, Roseanne, is kirta, as are
Peter's four children, Kurt, Toyesita, Dale and Liamaiah, and Gregery's two children,
Randall and Neomi. Kortungurln include Hughie's preat-prandchildren, by his grand-
danglier Rosearme, who are Ricardo, Desiree and Andrea, as well as children of
Hughie's daughters, Tudy has Jererny, Karl, Karen, Ketry- Anne, Rebecen, Adrian,
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Feoneth and Donna. Hazel has Joshua, Gordon, Jonathan, Gwendoling, Edward and
Madeline, Pauline has Emma and Laura, Jenmfer has Pamela, Jacob and Lueas,
3.12.3  Dolly Tnlypungali Nangala is kirta for this group. She is a daughter of a
deceased brother of the dercrasad father of Jobhnny Stokes. The gencalogy and the list of
clajimants show Dolly as having two children, but neither she nor anyone else gave any
evidence ubouf thern and [ have not included them. Johnny Stokes Jangala, whaose hush
name is Tungkulyany, is the father of seven children, who are kirta along witl him.
They are Joan Stokes, Dianne Stokes, Danny Stokes, Lean Stokes, Stanley Stokes,
Mirtam Charfey and Debbie Holt. The last two are adopted. Al are of the
J{N}ampijinpa subsection,
3.12.4 Children of Johnny's sons are kivta. They are the sons of Danny, who ars
Adrian end Francis Lovegrove, and the children of Leon, who are Ray Stokes and
Lynettes Phiilips. All are J(M)angala. The children of Johuny's daughters ave kurtungurlu.
Joan has Leah, Rebecea and Rachel Stokes. Dianne has Juanita, Troy, Sebastian, Anne-
Miarie and Bevan Briscoe. All ave of the J{IN}apanangka subsection.
3.12.5 The following is a list of the members of the Yapayapa group, arranged in the
same way ad the Hist in para. 3.6.10.
Kitta Kurtunguriu
Billy Hayes (Lilakimea}{) Janpaia
Paula Nampijinpa
Michelle
Ursula
Bevan
Andrew
Darraoll
Jemmy
Emma
Lorpa Fejo (Minpinngali} Nangala
Rodney
Fosemary
Christine
Elita
Morela
Ritchie
Hughie Jackson (Minpirrikairt) Jangala
Terry
Roseanne
Ricardo
DPesirce
Andrea
Judy Fackson Nampijinpa
Jerenmy
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Kita Kuortyngurlu

15ar]
Karen
Ketry-Anne
Rebecca
Adrian
Kenneth
Donpa
Hazel Nampijinpa
Joshua
Gardon
Jonathan
Gwendoline
Edwagd
Madeline
Pauline Nampijinpa
Emma
Laura
Peter Jackson
Kt
Teresita
Dale
Liamafah
Ciregory Jampijinpa
R.andall
Magmi
Priscilla Marapjinpa
Jennifer Nampijinpa
Pamela
Jacob
Lucas

Dolly (Julypungal) Nangala
Johnny Stokes {Tunglulyanu} Janpala
Joan Stokes Nampijinpa
Leah Stokes Napanangka
Rebecca Stokes Napanangka
Rachel Stokes
Dianne Stokes Nampijinpa
Juamta Briscos Napanangka
Troy Briscoe Japanangka
Sebastian Briscoe Japanangka
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Kirta : Kurtangurlu

Apve-Marie Briscoe Napanangka
Bevan Briscoe Japanmgka
Danny Stokes Jampijinpa
Adrjan Lovegrove Jangala
Francis Lovegrove Jangala
Leon Stokes Jampijinpa
Ray Stokes Jangala
Lynette Phillips Nangala
Stanley Stokes Jarnpijinpa
Miriam Charley Nampijinpa
Debbis Holt Nampijinpa

3.13 Local descent groups Each of the groups to which T have referred in this chapter
argwers the description of a local descent group for the putposes of the definition of
*traditional Aboriginal owners" in 5. 3(1) of the Land Rights Act, Each group is local, in the
sense that it is associated with a particular area of land. The connecticn between each group
and an area of land, so far as it affects thiy claim, is dealt with in chapter 4. Each group is
made up of Aboriginal people who satisfy the criteria of descent accepted by the claimants for
the purposes of their system of land tenure.
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- 4 COMMON SPIRITUAL AFFILIATIONS, PRIMARY SPIRITUAL
- RESPONSIBILITY AND RIGHTS TO FORAGE
4.1 Groups connected with areas of the fand claimed Each of the groups described in
chapter 3 is connected withi part of the land claimed. The areas an which the separate groups
loeus are not necessarily completely separate. As is the case with Aboriginal land fenure
systems in semi-arid areas, there tends 1o be & focus on sites of significance, which are often
sites associated with the practicalilies of survival in a dry environment. Sharply defined
boundaries between the estates of different groups are unusual in such circumstances. There is
a tendency for different groups to share some sites, with a consequent overfap between the
aveas claimed by those pioups. There 15 also a tendency for land between sites to be the
subject of overlapping claims, or for it to be unclear into the estate of which group it falls,
4.2 The nature of the connection
4.2.1 The connection between a group and a particular site of significance is provided
by entities which are glossed as "dreamings” in the English lanpuage. These are
creatures which participated in the fermation of the landscape, the naming of its
features and the imparting to huinans of the things which make vp the faw fora
particular group, namely language, culture, song and ceremony. Drearnings may once
have adopted human form but now appear as animals or other phenomens. Their
continued presence and influence is acknowledped and the connection betwesy
dreamings, people and country is maintained through ceremony and song.
4.2.2 The major dreamings involved i the present claim are tavelling dreamings,
some of which trave] over quite long distances. Different parts of the fracks followed by
dreamings belong to different groups of people. A group will have responsibility for a
defined patt of a dreaming track. The sites slong that part of the track and the country
surrounding them will belong Lo that group. It is conmumon for people to say that they
take a dreaming fiont another (often named) group at a particular site and carty it
through their country to band it on fo another group at another named site. The
handover points, in a sense, will mark the boundary of the estate of a particular group.
4.2.3 It follows thal the acquisition of both membership of a land-helding group and
rights (o a particular dreaining in respect of particular sites and land is a matter of
descent. The descent criteria are those to which I have referved in para. 3.4,
4.3 The test for common spiritnal affiliations
4.3.) The proper approach to the determination of that element of the definition of
"traditional Abhoriginal owners' in . 3(1} of the Land Rights Act which requires
commaon spiritual affiljations to a site or sites on the fand was laid down by the Fuli
Court of the Federal Court of Australia in Northern Land Ceuncil v. Qlney (1992}
34 FCR 470, at pp. 487-8. It is unnecessary for me to set out that passage in full. The
court drew attention to the need to ascertain the existence of spirjtual affiliations on the
part of individual members of 2 group and then to ingnire whether those affiliations are
common to the members of the group or some of them. Reference was made to the
exclusion of members of a group who kack the requisite spiritnal affiliation becuuse of
age or otherwise. Tlus does not appear 1o have been intended 1o add age as an element
of the statutory definition of "traditional Aboriginal owners”. Above all, the court
recogaised, at p. 487, that the task of the Aboriginal Land Commissioner "must vary
depending upon the way the evidence 15 presemted".
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4.3.2 The present claim was presented on the basis that the acquisitien of spiriwal
affiliations is a matter of descent. If a person acquires them by birth or adoption, those
spiritual affiliations wil] give vise to rights which may be invoked at any time during the
life of that peyson. The existence of the affiliations is not dependent upon any particular
age or any particular level of knowledge.

433 Knowledge m Northern Tepritory Aberiginal cultures is recognised widely as a
commodity which is imparted progressively to people who possess the raquisite
affiliations and have attained sufficient maturity and respousibility to be trusted with a
particular level of knowledge. There are cases in which senior people, widely
acknowledged as capable of safeguarding and not misusing knowledge, are the
repostlories of enormons amounts of knowledpe relevant to whole regions. Such
petsons perform usefil functions, particularty in safeguarding the knowledge for the
benefit of those who are entitled to it. They can be trusted not to use the knowledge for
their own purposes by claiming to have it in the capacity of those with particulay
affiliations. | have already referved, in para. 3.7,11, to the description of Engineer Jack
Tapaljarri and his brother, Long Paddy lapaljerti, a5 kurtunguslu, That term is applied to
them in the sense of their ceremonial functions and the acknowledgment of thern as
regional holders of kinowledge related to dreamings. There is a similar reference to
Phillip Holden's status in para. 3.7.4, Ta them should be added Tommny Driver and
Chailie Charles Jakamarra in the present claim. Neither of them is a claimant or entitled
by descent to be a claimant. Each was deseribed as kurtungurln in yespect of the
ceremonies in which the claimants participate and through which they celebrate and
assert their rights to particular areas of comntry. There are also claimants wheo fill the
role of kurtangurlu in this broadex sense, in respect of groups and country to which they
have no entitfement by descent. Peter Toprail and Angus Riley are two examples.

434 It might be possible for persons born or adopted into a descent proup, and
thereby acquiring spiritwal affiliations, to reject or abandon them. In the absence of
rejection or abandonment, the overwhelming Jikelihood iz that the menibers of the local
descent groups to which [ have referred in chapter 3 will be diawn into the ritual lfe of
the claimants generally i relation to the country of the particular group,

4.3.5 Tar these reasons, ! have reached my findings as to the spiritual affiliations of
the members of the various groups without regard to their ages or to any leve] of
knowledge which they might or might not pessess.  have based my findings on the
proposition that they, as members of the groups, have acquired their affiliations by birth
or by the other descent critena to which I have refened. Unless they show an
inchnation not to pursue the rights which those alfiliations give then, they will in due
course aequire such knowledge as they have the capacity fo acquire.

4.4 Milwayl country

4.4.1 The Mibwayi dreaming is two quict (i.e. non-venomous) snakes. The dreaming
track yuns from north to south, throupgh the castern part of the claim area. The two
snakes travelled in human form, visiting various specific sites and performing activities
there. For part of their journey, they tool (s 1n canrying each other on their shoulders
because they were suffering from cracked feet,

4.4.2 The pronp described in para. 3.6 takes over Ure Milwayt dreaming track at
Nyauya (sie 71) on Helen Springs Station, where theye are rock engravings said to have
been made by the deeaming. The dveaming visited Malungkunginti (site /),
Kanatlparanyi (site 85, also called Kanarfpurania) and Kusratirdd (site 88), whete there
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are also rock engravings attributed w0 the dreaming. At Jimantaparanyd (site 108}, the
dreaming climbed arock outerop to lock for the route to the south. They were then
carrying each other on their showlders, These sites are on Helen Springs Station, as i
Furlalypa (site 91). The {irst sites inside the claim area associated with the Milwayi
dreatning are Ngijiwa (site 73), Rifod (site 83}, where the snakes left yellow ochre,
which 13 used for body painting in ceremmonies, and Kartirlingkarni (site 84}, Al
Nupkayiji (site 1000, the dreaming dug for water with a yam stick and left the
waterhole which is present there, At Waliwalinguou (site 79}, the dreaming remains
present in the Fortn of a tree, which is used as the basis for a body painting representing
the dreaming. The Milwayl also visited Manuwangu (site 92), where they left a
rockhole, Walyka (site 76), Jakarrara (site 28) and Karntawawralki (site 74} in the
sonth-east of the claim area. Knowladge of Walyka 15 restricted to men. It is another site
invelving rock engravings made by the dreaming. At a nearby waterhole, the dreanming
remaing present in the form of a 1ree. At Jakarrara, the Milwayi also made =« billabong.
There is now a dam there. Within the claim aves, the Milwayi went as far west ag the
rockhole near Kululunglau (site 47) and then proceeded off the claim area, to Panyera
(site 97} and sites further to the south.

4.4.3 Ashave said in purs. 4.4.2, there is a body painting representing the Milwayi
dreaming. Thete is also a seng. They are still used in ceremonies which are of a higher
form than initiation ceretonies. Women are able ta see the body painting and hear the
song but are not entitled to kiow the [ull story associated with it, which is restricted to
metl. In trn, women have a Milwayi song of thelr own, which is performed during
ceremony, and there are ceremonies which are secret 10 women,

4.4.4 Evidence relevant to the eastward extension of the country of the Milwayi group
was given by Archie Alien, who is not a claimant, but has country associated with a
plains goanna dreaming, which he described as starting further {o the east than the
gastern houndary of the claln area.

4.5 Ngapa country

4.5.1 Itis pot surprising that rain asswmnes preat importance ina semi-arid
environment. The principal dreaming of the Ngapa group s the Ngapa, or vain,
dreamming. In this case, the dreaning travels fxom its originating site at Kuntalymiri,
wel] off the elaim area to the south, to Purnatrapan (site 48}, at Renner Springs. In
doing so, it crosses the clalmed land in a broad swatl. It extends as far west as Minji
{site 28), juat south of the souiltern boxder of the elaim area, Julvpungal (site 19),
which it shares with other dreamings, notably Japurla-japurla (see para. 4,10.2), and
Puyarrinyku (site 43). Its eastern sites within the claim srea are intermingled and
samnetimes shared with Milwayi. Its southernmost site on the claim area, Murlurrparta
{sitc 46}, is shared with Ngarcka and Japurla-japuorla. Taarr (site 40} represents an
approximale boundary, or is close to the boundary, between the estates of the Nzapa,
Mgarrkd, Yapayapa and Wirntiku groups.

4,5.2 The story of the Ngapa dreanmimg featares 4 man named Purrpulangi, who wag.
pursued by the rain, In some versions of the story, Purrpulangt had stolen white ochre,
some of which ke left ar Kolujungkn (site 47}, whete it remains as a resource. It was
used by Jeffrey Lauder's grandfather far rammaking ceremonies. Winte achre from
Kuluiungkn is said 10 bring wielent storms. Punpulangi dodged about, trying fo evade
rain, which came in the form of lightning to try and strike hin, Marlarl-parany (site
36} is named after lightning. Evernually, rain chased the man to Purnarrapan {site 48}.
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Sites on the clalim area visited by or associated with the Ngapa dreaming which T have
not already mentioned specifically include Marntamarnta (site 38) {which is shared
with Tapuria-japuria), Jumungkari (site 37), Namarani (site 34), Wirrkirnti (site 65),
Tumanjaparia {site 86}, Liralvi-mantangt (site 7) (where the dreaming left two lagpe
trees wiich are the basis for the design of a body painting), Wakajala (site 54),
Tupurtupalki (site 533, Kulurtupurtupu (site 82, Yalylouyangi (site 373, Kartji (site 87,
east of the Stuart Highway, probably the eastermmost sie of the Ngapa dreaming and
a source of white ochre for making "quiet” xain), Kurumparrs (site 78}, and Wulypu
{site 421
4,53 There i5 a body painting, which is used jn relation to the ceremonies for the
inttiation of yourng men. There is a song associated with the Mgapa dreaming, which
caanof be sung in the presence of women. The dreaming is celsbrated in a dance, as
might be expected of such an important dreaming. The painting is still worn, and the
song and dance are still performed. Thete is also a Ngapa ceremeny for men and
women together, which {s known as Wungkurru or Pulapawiri.
454 The three family bianches of the Npapa group share tesponsibility for the
portion of the Ngapa dreaming track on the claimed land, even though the
responsibilities of those families are not coextensive in respect of portions of the
dreaming track which do not lie on the land claimed.
4.6 Nparrka cowmrtry
4.6.] The principal dreaming of the Ngavrka group is s dreaiming of the same name.
The story involves an imtated man who travelled from the south-east. He and his
brotier were pursued hy a group of men because his brother had stolen a type of sugar

- which ocours on the surface of leaves of a particular type of tree. The brother was
canght and killed at a place to the south of the claim area. The other man was then
puisued to the clain avea, where he also was killed, at Lungkarta (3ite 50), A site on the
claim area associated with this dreaming is Murlurgpaxta (site 46}, which is also
associated with the Npapa and Japurla-japurla dreamings. There is a rockliole at each
of {hage sites, so they are important water sources. Before drinking from the rockhole at
Mutluyrparta, Angus Riley announced that he was going to "drink my coutitryimen”. In
each case, the rockhale was created and named by the dreaming. Thete is also an
unnamed site {109}, at which there is a free put there by the dreaming. The tree must be
preserved. 1f it is cut, it has the power to make people sick.
4.6.2 Angus Riley gave evidence that there is a design for a body painting
representing the Ngarrka dreaming, although he said that neither he nor William
Graham had seen it It was not the design painted on Angus when he was made a young
man, but he asserted his entitlement to wear it
4.7 Wirntiku country
4.7.1 The Wirntiku group takes its name from the stone curlew dreaming. The
dreaming track comes from the west and turns north throvgh Kumurnw, where the Grant
fainily have established an outstation, just south of the boundary of the claim area. The
Wirntiku travetled with the Ngapa dreaming to Purnariapan (site 48). There are
thevefore several sites shaved by the two dreamings. The Wirntiku dreaming tyack comes
through Maratamarina (site 38} and passes between Namarant (site 34) and Marfarl-
paranyi {stte 36). The niost important site on the clain area is Winkimti {site 45),
which is shared with 1he Npapa group. There me also sites furthoy to the west, which
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are shared with the Kurrakurraja and Walanypirri proups (see paras 4.8.1, 4.8.2 and
4.7.2 The stone curlew 15 associated with stone implements, for which there are old
quarries near two of the majar sites associated with the dreaniing. There was no
evidence before me of any painting, song or dapce associated with the Wirntiku.
dreaming. None of the semor men whe are members of the Wintiku group gave
evidence. This was explatned in part by the fact that the senior man of the group, Billy
Chvant Snr, was too il to attend and many of the other men of thﬂ group have regular
employment in and around Tennant Creek.
4.5 Kuirakurraja countoy
4.5.1 The major dreaming associated with the Kurrakurraja group is the dreaming
which gives its name to the group. The dreaming Is known as « storm bird, thought
be 8 channel-billed cuckoo. it is a bird which migrates south at the statt of the wet
season and is thus associated with the coming of rain. The Kuwrrakurraja dreaming has a
long track which passes through the western part of the clait area, in a generally
north-south direction. Sites on the claim area associated with the dveaming are
Mirirsipinpa (site 15}, at which there is a waterhole left by the drearning, Jalyirrinai
(site 21), Nanghkawala (site 29) and two unidentified plains, designated as plajn A (site
32) and plain B {site 26), which e between Nangkawala and Latapa (site 33}, Bach of
lhe Kurrakuryaja sites is also associated with the Walanypitri, or pelican, dreaming,
Nanghawala and the two unidentified plains are also associated with the Wirntiku, or
stone cuifew, dreaming,
4.8.2 Just off the claim area on Helen Springs Station are Laakula (site 23), Minini-
manjimanii (stte 23} and Jangkarti (site 31). These three sites are also associated with
both the Wirntiku and Walanypint dreamings. Minini-mangimanii is also associated
with a localised dreaming known as Wijiparty, or mouse women.
483 The claim of the Kurrakurraja group to any country on the claim area is
controversial. Tt was asserted by Aubrey (Toby Oue) and his brother, Johnny Nelson, at
Mirirripinpa (site 15} on 29 July 1993, Immediately after their evidence on that day
was concluded, Hughie Jackson challenged them on the basis that their country lay to
the north on Newcastle Waters Station, and pot on the claim area. On the following
morning, after a camp dt Jiinngi (site 17}, in the presence of Hughie Jackson, a group of
senior men from the region expressed their support for the view that Aubrey {Toby
One) and Johnmy Nelson were bosses for Mirirripinpa and toolk it from their father. The
men who spoke were Tommy Driver, the late G. Brown, Charlie Charles, Angus Riley
and the late P Henderson. Evidence to a similar effect had previously been given by

. Jeffrey Leuder when Minrripinpa had been pointed out from a distance.
4.8.4 Both in the claim book, and in oral evidence late in the hearing, the
anthropologist Dr Peter Sutten and the linguist [ David Nash gave evidence on this
issue. It appenrs that the clabm area lies between two major systems in mythological
terms. The focus of people living at or near Elliott {including Hughie Jackson) is to the
north-west and the north-east fromn EHiott. The focus of people who live in and around
Tennant Creek is north towards Ellioth. The Tennant Creck people accept the claim of
Aubrey (Toby One} and Johnny Nelson that their responsibility for the dreaming track
of the Kutrakureajn comes as far south as the claim area. This is apparently the view
accepted and put by Engineer Jack and other senior people in the region. The fact that
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Aubrey (Toby One) way prepared to assert his clanm, and to muaintain it, in the face of
apposition from Hughie Fackson, who 1s a powerful figure, is significant.

4.8.5 In this case, the existence of a body painting, which Aubrey {Toby One) and
Johnny Nelson are entitled to wear in ceremanies, and a song, relating to the
Kurakutraja drearming, which they are entitled to sing, is not necessarily a significant
factor. There is no doubt that both men have links to sites fnther to the north throngh
the Kuriakueraja dreaming. Those links would entitle them to wear the design and to
sing the song.

4.8.6 1am prepared to find, m accordance with the weight of opinion, that Anbrey
{Toby One) and Johnny Nelson and their children ave kirta for the Kurralouraja sites to
which [ have referred, on ad near the claim area,

459 Walanypini country

451 The Walanypirti, or pelican, dreaming, after which thﬂ Walanypini group is
narmetd, i5 also a travelling dreaming. [t comes from the north and enters the north-
western part of the claim avea and then travels to the east. It shaves Miriniipinpa (site
15}, Fakyirringi (site 21), Nangkawala (site 29 and the two unnamed plains {sites 32
and 26} between Nangkawala and Latapa {site 13) with the Kurrakurraja dreaming.
Mangkawala and the rwo wnnamed plains are also shared with the Wirntikn dreaming,
Jinugi (site 17) i= a site vistted by the Walanypirri dreaming, The dreaming also shares
Laakula (site 23), Minini-marjemanii (site 25) and Jangkarti (site 31), all just off the
claimn area, with the Kurrakinraja dreaming,

4.9.2 There is a ceremony, 4 body design and a song associated with the Walanypirri
dreaming. The ceremony and song are still performed and the body desipn is stil} used.
4.10 Yapayapa counfry

4.10.1 The Yapayapa group takes its name from the Warlimanpa word for a drearping
which is known as Japugla-japurla in the Waripiri Janguage. The dreaming is a group of
children, although the precise translation may vary as between the two lagguages. The
word yapa means “chifd" in Waglmanpa, The ward japurla means "uninitiated boy" in
Warlpiri. The dreaming is a travelling one and in other areas is appar entl}' regarded as
related ta male children only.

4.10.2 The Japurla-japurla drearning comnes from the north-west and enters the claim
area al Murrmijuju (site 4). 11 15 closely associated with a group of sites in the south-
west of the area, including Yapukurlangu (site 5), Tongkulyanu (site 9), Minyjala (site
10), Ngalayimari (site 11) and the important Tulypungali (site 19). The lastanentioned
site is & Jarge claypan, at which thoze livolved in the heaing camped for one night
during the hearing. The group of sites to which I have referred, other than Jubypungali,
jies in the stony, hllier couritry it the south-west of the claim area.

4.10.3 The Japurla-japurla dreaming travelled through the centre of the claim area to
Latapa {site 33), Mungkumungku (site 39), Namarani {site 34), at which one of the
boys was swallowed by a lizard, Jumungkari (site 37), Mutunju-mantangi (site 66) and
Karakara {site 51), where the dreaming feft a spring and a waterhole before leaving the
claim area towards the south. The sste Mwlmerpatta {site 46), on the southern boundary
of the claim atea, is shared by the Ngapa group, the Negarrka mroup and the Yapayapa

group,
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4104 Thetre iz a dance and a body design, bui not a song, for the Japurla-japuria
drearning, They are secret to men. Hughie Jackson wore the design when he was

initiated and both it and the dance are still used and performed.

4.1t Cammen spiritual affiliations [t follows fiom what I have said that the members of
edch of the seven groups have common spiritual affiliations to sites on the land elaimed, as
well a3 1o sites on nearby land which ave associated with the land claimed. The spiritual
affiliations of the members of each group are held in common with the other members of that
group. They are so held as a result of the acquisition of rights and responsibiiities in respect of
thase sites, through the dreamings relating to those sites, by the principles of descent referred
to in chapter 3.

4.12 Primary spititual responsibility

4.12.1 The affihations to which T have referred in para. 4.11 give rise to spiritual
responsibility on the part of the members of cach group for the sites concerned and for
the land that surrounds them. Tn order to satisfy the defimtion of "traditional Aboriginal
owners" in the Land Rights Act, this spirftual responsibility must be "primary”. In the
casc of each group, the spiritual affiliations to the sites to which I have referred give

rise to a spiitual responsibility which ts prunary, in the sense that it is ahead of that of
Ay other people wio hold that dreaming. In other words, the evidence jdentifies the
members of the claimant groups as those who have primary spiritual responsibility lor
those portions of the dreaming tracks of the relevant dreamings which enter or pass
thwough the land claimed. Spiritual responsibility for sites and land is exercised 1o a

high degree by the performance of ceremony. As T have found in relation to all but one
of the proups, ceremonial aclivity in respect of the relevant parts of the dreaming wacks
continues, Except in the case of the Wirntiku proup, 25 to which there is no evidence,
body designs are worn and, in some cases, songs and dances ave performed by members
of the groups tn respect of those particular portions of the dreaming tracks. I am
confident that, as they acquite age and status, other members of the groups will take

their rightful places in the performance of those ceremonies. Likewise, members of

cach group are regarded as having authority to speak for certain sites and the areas
around them, which authority comes ahead of those who might have attachments Lo

other portions of the same dreaming track.

4.12.2  Eacl group consists of both kirta and kurtungurlu. A guestion therefore arises
whether one or othey of these subgroups has responsibility which js ptimary as against
the other. The roles of kirta and kurtunguriu are different in ceremony and in other

forms of caring for land. In ceremouny, Kirta dance and sing. Kurtunguilu apply body
designs to kirta, safeguard ceremonial objects and exercise a policing role, to ename

that the ceranony 15 conducted properly. In caring for sites, kirta must seck the
perntission of kurtungurlu 1o perforn acts (such as burning the country) and

urtungurlu must exercise a supervisory rele, 1o ensure that the country is cared for
properly. Thus, in each case, the roles of kirta and kurtunguriy are complementary.
Without one or the other, there would be no ceremony and there would be no proper
exercise of custodial oblipations in respect of sites and Jand. 1 am therefote of the view
that neither kirta nor lurtungurle can be regarded as having responsibility which is
primary as against the other, Together, kirta and kurtungutin exercise primary spiritual
responsibility.

4,123 Another issue as to the primacy of responsibility ariscs because of the
overlapping of dreaming tracks. Fhis has resulted in a considerable number of shared
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sites and aress of land, to be found elsewhere in this chapter. Ocenrrences of this kind

are common in semi-arid couatty in Central Avstralia. Different proups with different

drearnings will often share sites because spiritual focus aften coincides with the

existence of the necessities of 1ife, especially water. [n the case of shared sites and land,

no single group seels to assert its pre-eminence over another. When witnesses were

asked about who should speak for particular sites which are shared by more than one

group, they would invariably respond by naming the senior people from each of the

groups involved. As a result, it 18 pessible to say that the members of each of the groups

related 1o a shared site exercise piimary spiritual responsibility for thet sile, with none
atlermpting to exclude any other.

4.13 Rights to forage The members of each group have righis to forage over those

poriions of the tand to which their affiliations extend, and possibly even wider partions,

Again, in semi-arid areas, it 15 compmon for rights to hunt under traditional Aboriginal law o

be i respect of broader aveas than those to which spiritual affillations extend. The need for

survival presumably required that people be enitled to hunt where food resources were to be

found, if seasons were bad elsewhere. Whatever the explanation, it [5 clear that the members

of gach of the gronps in the present claim have the necessary rights to forage over portions of

the land claimed and that, between them, the groups cover the entirety ef the land claimed

with such rights.

4.14 Traditional Aboriginal owners The following 1s & list of all of those who, accarding

to the evidence, fall within the definition of "raditional Aboriginal owmers" of any part of the

fand claimed. Because of the absence of surnames for so many people, it has been hnpossible

for me to follow my usual practice of listing the traditional Aboriginal owners in aiphabetical

order. Instead, | have atternpted to render easier the identification of the persons listed by

indenting the names of children below those of their parents. Where parents have died, I

endeavour to indicate the lineage of persons who me not identified sufficiently by their names.

It wil] be appreciated that some people fall tnto more than one group, for instance by being

kirta for one and kurtungurly for another. I have endeavoured to list them only once in this

compaosile Jist, usually with their children, if they have any.

Bunny Bennett Napurrula

Apnie Phillips Napurmia

Alice Jackson Napurrala

Mininy Jones

Mavis Picky

Mark fones

Leon Jones

Mack Brawn fungarrayi
Lance Brown Fapaliarri
Damien Brown Japadjarn
Sylvania Brown Japaljairi
Fabian Brown Japaljarri
Vivienne Brown Napaljasri
Kirsten Brown Napaljarri
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Miranda Napaljam >
Samantha Napaljars = {(daughters of the late (3. Brown)
Jasmine Mapaljarri =
Ronald Brown Japangarti/fapaljarei
Fam Brown Napangarti/Napaljarr
Tasmine Nangala
Jeremins
Jerome
Beryl/Pearl Brown Napanpartt/Napaljart
Carnten Brown Napangart)/Napaljani
Bernadine Napurmla
{5len Brown Japaljarri
tevvyn Brown Japaljarr
Patrick Brown Japaljarn
Wendy Brown Nungarrayi
Magdalene Brown Nampifinpa
Josephine Brown Nampijinpa
lea Brown Nampijinpa
Edna Brown Nungarrayl
Sammy Sambo Jungarrayi
Henry Sambo Japaljarr
Lisa Morrison Nungarrayl
Dennis Mortison Jungarrayi
Lorraine Moutison Nungarrayi
Desmond Monrison Jungareayi
Sally Sambo Napaljarti
Benjamin Sambo Japaljani
lean Sambo Mungairayi
Dulcie Sambe Nungarrayi
Michael Sambe Junpgarrayi
Rekashe Mapaljarri
Uneamed Japaljati
Robeit Sambo Jungarrayi
Peter Toprail Japaljair
Gladys Toprail Brown Nungarrayi
Janine Narpijinpa
Daouninie Jampijinpa
Albert Toprait Brown Jungarrayi
Harry Brewster Jungarrayi
Eve Brewster Nampijinpa
Hatvy Bennett Japaljant (Kanjiwala}
Beamadine {Bunny) Nungarrayi
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Gina Marie Bennett Wampifinpa
Rowan John Bennett Jampijinpa
Tustin Troy Bennett Jampi]inpa
- Mary-Anne Leigh Bennett Nampijinpa
Marshall Harry Bennett hingarrayi
Detek Japaljani
Russe]l Japaljasti
Wade Hatley Yapal|asri
Joyce Bennet! Nungayrayi
Cynthia Lyn
Lavine Lee
Kiana Helenka
Marlene Bennatt Mungarrayi
Darrell Dempsey Bennett
Brunette Willy Ahen Jampijinpa
Bobby Cooper Jampijinpa
Bobby Alien Jampijinpa
Maxie Martin Japaljaxi
Frank Anderson Iupurrula
Jimumy Newcastle Japaljarri
Nita Nungarrayi
Cameron Jampijinpa
Glennen Jampijinpa
Bronwyn Newcastle Numgarrayi
Nicholas Jampijiupa
Gerald Andrew Jampiiinpa
Naomi Nampijinpa
Anthony Newcastle Jungairayi/Tapanangka
Jermaine Japangarti/Japaljarri
Taron Japangati/Tapaljarei
Wicholas Japangarti/Tapaljairi
Unramed daughter
Merlin Newcastle Jungarayi/Japanangka
Darren Newcastle Jungarrayi/Japanangka
MNeoel Newcastle Tungarrayiflapanangka
Julianna Newcastle MNungerrayi/Nalkamarra
Jodie Newcastle
Tordan Jampijinpa/Takamarra
Ben
Selina Newcastle Nungarrayi/Napanangka
Harry Lauder Jupuriula
Elizabeth
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Lionel
Michae]
Sharorn
Kurt
Amanda
Wallena
Daphne
Josie
Samantha
Sean
Wayne
[ean
Maisey
Anna
Melissa
frene
Adrian
Jackie
Sondel
Uinnamed son
Iervyn
Three unnamed children
Faylene
Christopher
Jamelta
Teffrey J.auder Jupurrula
Cerise
Dradley
Hazel Bill Napurrula
Angeline Bill Napangart}
Lawrence Bill Japangarti
Aliee Lauder Napuirula
Jason Japangarti
Regina Napangar(i
Jeanette Napangart;
Amy Lauder Napurrula
Sonia Napaapgarti
(teraldine Napangarti
Nadine Napangarti
Meary O'Keefe Nangala
Louise Napaljarti
Marissa Napaljari
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Maureen Namnpijinpa {daughter of deceased brother of Mary O'Keefe Nangala)
Pat Burke Japaljarei
Doils Nichalson
Pearty Phillips Napaljarri
Suzarme Burke
Kavieen Burke
Dick Foster
Eat] Foster Jampijinpe
Ricky Foster Tampijinga
Elaine Foster Nampijinpa
Damian Jampijinpa
Dwayne Jampijinpa
Peter Todd
Peter Pumpkin Foster
Lorelta Nampijinpa
Pattjcia Nampijinpa
MNoya Parker Manpala
Mavis Napaljarri
Augnes Parker
Jeffrey
Ronnie
Biddy Nangala (sister of Nora Parker Nangala)
Agnes Phillips _
Koy Anderson Fakamara
Bruce Jupurrula
Lee Jakamarra
Carmen Napurrula
Freddy Jupwrula
Heather Napugrula
Hector Anderson Jakamauira
Cyril Jupunula
Cheryl Nakamatra
Rachel Nakamarra
Arnold Jakamarra
Shirley Napurrula
Desley Napangaiti
Agnes Nakamara  (sister of Roy and Heetor Anderson Jakamarea)
Beasley Anderson Jalkamarra
Anne Napurmla
Picky Jupusrifa
stieart Jupwmruta
Richard Jupurrula
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Aaron Jupurrula
Samuel Jupurrala
Joshua Jupunula
Bamy Anderson
* Daisy Nakamarra (davghier of the fate 1. Graham Jupurruta)
Peler Weston Jungarrayl
Derelc Weston Jungarcayi
Frank Weston Jungarrayi
Patrick Weston Jungarrayi
Henry Weston Jungarrayi
Clive Nungarrayl
Anna Nungarrayi
Johnny Manfong Jekamarra
Belinda Napusruia
Cay] Japangarti/Jupurrala
Thorpton JapangartiiJupwrrula
Timothy Manfong Jupunula
Anpela Manfong Mapmamla
Tason Japangarti/Jupurria
len Japangarti/Jupurrula
WilHam Graham Jakamama
Bessie Nakamana  {daughter of the late 1D, Graham Jupurrula)
Molly Nangala (Jinpiiva)
Rachel {(daughter of a deceased bvother of Molly Nangala)
Margaret Nangala  (sister of Molly Nangals)
Vilene Nangala ({sister of Molly Nangala)
Henry Japaljaut
Kenny Japaljamri
Angus Riley (Kartu) Juparrula
Warren JTakamaira
Lady Benson Napurrula
Beverly Benson
Dianne >
Belinda =

Betty = {children of a deceased brother of Mick Martin Jakamarra)

Pam >
Leanne =
Mick Martin Jakamarra
Chiistine Martin Napurrula
Unnamed Japangarti
Ashiita Martin Napurm]a
Susan Nelson Nakamarra
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Bindi Meatin Jakamarra
Foule Martiin Nakamarta

Rosie Napangarti  {(daughter of a deceased sister of Mick Martin Jakamarra's father)

Bobert Jakamaira =

Ronald Jakamatra > (children of a deceased brother of
Grepory Jakamara > Mick Mariin Jakamarra's father)

Christine Nakamarra =
Alfie Rennie Japananghka
Selina
Firsten
MNeil
Unnamed daupghter
Penelope
Stevern
Two unnarned Napanangka daughters
Wiltiam Phillips Japangarti
Rodney Fhullips Japangaiti
Isabel Phillips Napangarti
Gary Jangala
Gwendolyn Nangala
(Gloria Nangala
Gilbert Jangala
Glen Jangala
Ruth Phillips Napangarti
Lincoln
Lynette
Rawan
Maric Rennie
Maria Nakamarra
Jerame
Boas
Cagrnclk
Mary Rankin Napanangka
Rebecea
Nellie Nelson
Kay Nakamatra =

Pepy Simpson Jakamarra > (children ot a deceased sister of Billy Grant Snr)

Billy Grant Sor Japanangka
Helen
Betry Kelly Napurrnla
Leanne Kelly Napuula
Pavid Walker Jangala/Tupurrola
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sites and areas of land, to be found elsewhere in this chapter. Occurrences of this kind

are common in semi-arid country in Central Australia, Different groups with different

dreamings will often share sites because spiritual focus often coincides with the

existenrce of the necessities of life, especially water, Tn the case of shared sites and land,

no single group seeks to assert its pre-eminence over anotheyr. When witnesses were

asked about who should speak for particular sites which are shared by more than one

group, they would invariably respond by naming the senior people from each of the

groups involved. As a result, it is possible to say that the members of each of the groups

related to @ shaved site exercise primary spixitual responsibility for that site, with nong
attempting to exclude any other.

4.14 Righis ta forage The members of each group have rights o forage over those

portions of the land to which theiy affiliations extend, and possibly even widey portions.

Again, in semi-arid areas, i1 18 common for rights to hunt under traditional Aboriginal law to

be in respect of broader arcas than those to which spirituat affiliations extend. The need for

sirvival presumably required that people be entitled to hunt where food resources were to be

found, if seasons were bad elsewhere. Whatever the explanation, it is clear that the members

of each of the groups in the present claim have the necessary tights to forape over portions of

the land claimed and that, between theimn, the groups cover the entirety of the land claimed

with such rights.

4,14 Traditional Aboriginal owners The folowing is 2 list of all of those whe, according

to the evidence, fall within the definition of "traditional Abotipnal owners" of any part of the

land claimed. Because of the absence of ssinatnes for 50 many people, it has been impossible

for me to foflow my usual practice of listing the traditional Aboriginal owners in alphabetical

order. Instead, [ have attemnpted to render easier the identification of the persons listed by

indenting the names of children below those of their parents, Where parents have died, 1

endeavour to indicate the lineage ol persens who are not identified sufficicnily by their names.

It will be appreciated that some people fakl into more than one group, for instance by being

kirta for one and kurtunguelu for snother, T have endeavoured to list them only once in this

composite list, usually with their children, if they have any. -

Buiny Bennett Napurraia

Annie Phillips Napurmla

Alice Jackson NMapurnila

Jimmy Jones

Mavis Picky

Marlk Jones

Lean Jones

Mark Brown Jungarrayi
Lance Brown Japaljaty
Damien Brown Japaljarri
Sylvania Brown Japaljatri
Fabian Brown Japaljarii
Vivienne Brown Napaljar
Kirsten Brown Mapaijarri
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Miranda Napaljani =
Samuntha Napaljari > (daughters of the late G, Brown}
Jasmine Napaljatei =
Ronald Brown Tapangarti/Japaliarmi
Pam Brown Napanpgart/MNapaljarri
Jasmine Nangala
Jeyemias
Jerome
Beryl/Pearl Brown NapengarifNapaljarri
Carmen Brown Napangarti/Napaljari
Bernadine Napurim]a
Crien Brown Japaljarni
Mervyn Brown Japaljam
Patrick Brown Japaljerii
Wendy Brown Nungarrayi
Magdalene Brown Nampijinpa
Josephine Brown Nampilinpa
Ina Brown Nampijinpa
Edna Brown Nungarrayi
Sammy Sambo Jungariayi
Henry Sambo Japaljarri
Lasa Morrison Nungayrayl
- Dennis Morrison Jungarrayi
Loiraine Morrison Nunpatrayi
Desmond Morrison Jangarray
Sally Sambo Napaljarri
Berjamin Sambo Japaljarei
Tean Sambo Nungarray:
Duleie Sambo Nungairayl
Michae! Sambo Jungarrayi
Rekasha Napaljarri
Unnamed Japaljari
Robert Sambo Tungarrayi
Peter Toprail Japaljaryi
Gladys Topratl Brown Nungarayi
Janine Nampijinpa
Paminic Jampijinpa
Albert Toprail Brown Jungarrayl
Harry Brewster Jungaray
Fve Brewster Nampijinpa
Harry Bennett Japaljairi (Kanjrwala)
Bemadine (Bunny) Nungarrayi
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Gina Marie Bennuett Nampijinpa
Rowan John Benneti Tampijinpa
Justin Troy Bennett Jampijinpa
Mary-Anne Leigh Bennett Narpijinpa
Mavshall Harry Benneit Tongarcayi
Devek Japaljami
Russetl Japaljarri
Wade Harley Japaljani
Toyce Bennett Nungarrayi
Cynthia Lyn
Lavine Lee
Kiana Helenla
Marlene Betyett Nungarsayi
Barrell Dempsey Betmett
Brunette Willy Alien Jampijinpa
Bobby Cooper Jamapiiinpa
Bobby Alien Jampijinpa
Maxie Martin Japaljari
Frank Anderson Jupurrula
Jimmy Newcasthe Japalfurz
Nita Nungarrayi
Cameron Jamynjinpa
Glennen Jampijinpa
Bronwyn Newcastle Nungarrayl
Micholas Jampijinpa
Cerald Andrew Jampijinpa
Naomi Nampijinpa _
Anthony Newcastle Jungarrayi/Tapanangka
Jermane Japangarti/Yapaljary]
Taron Japangarti/Japaljarri
Nichelas Japangarti/Tapaliarni
Unnatmed daughter
Meilin Newcastle Jungarrayi/lapanangka
Dayren Newceastle Jungarrayi/Japanangka
Noel Newcastle Tungarrayi/Japanangka
Jullznna Newcastle Nungarrayi/Nakamarra
Jedie Newcastle
Jordan Jampijinpa/Yakamarra
Ben
Selina Mewoastle Nungarrayi/Napanangka
Hesry Lawder Jupurmda
Elizabeth
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Lionel
Michae!
Sharon
Kurt
Amanda
Wallena
Daphne
Jpsie
Samatitha
Sean
Wayne
Trean
Maisey
Anpa
Melissu
lrenc
Adrian
Jackie
Sondel
Unnamed son
Mervyn
Three utmamed children
Faylene
{Christopher
Jamella
leffrey Lauder Jupurruis
Cexise
Bradley
Haze] Bill Napurrula
Angeline Bill Napangarti
Lawrence Lill Japangarti
Alice Lauder Mapunula
Tason Japangarti
Regina Napangarti
Jeanette Napangarti
Amy Lauder Napurrula
Sonia Napangact]
(Geraldine Napangar(i
MNadine Napangagti
Mary (YKeefe Nangala
Louise Napaljarri
Marizsa Napaljarri
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Maunreen Nampijiops (danghter of deceased brother of Mary O'Keefe Nangala)
Pat Burke Japaljari
Doatis Nicholzon
Peariy Phillips Napaljarl
Suzanne Burke
Kayleen Burke
Diclk Foster
Earl Faster Jampijinpa
Ricky Foster Jmnpijinpa
Elaine Foster Nampijinpa
Dramian fampijinpa
Dwayne Jampi)inpa
Peter Todd
Peter Pumplein Foster
Loretta Nampijinpa
Patricia Nampjinga
Nova Parker Nangaia
Mavis Napaljarr]
Aenes Parker
Teffrey
Roonme
Biddy Nangala (sister of Nora Patker Wangala}
Agnes Phillips
Roy Anderson Jakamarra
Bruce Jupurrula
Lee Jakarnarta
Carmen Napurrula
Freddy Jupurrula
Heather Mapusrula
Hector Anderson Jakamarra
Cyril Jupurrula
Cheryl Nakamatra
Rachel Nakamarra
Arnold Jakamarm
Shirley Napurrula
Desley Napangarti
Apnes Nakamarra (sister of Roy and Hector Anderson Jakamana)
Beasley Anderson Jakamarra
Anne Napurmla
Picky Jupurrla
Stuart Jupurrula
Richard Juparrla
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Aaron Jupurrula
Samue! Jupurntia
Tashnia Jupunula
Barry Anderson
Daisy Nakamarra (daughter of the late D. Graham Jupuriata)
Peter Weston Jungarrayi
Derel Westan Jungarrayl
Frank Weston Jungarayi
Patrick Weston Jungartayl
Henry Weston Iangayay:
Olive Nungarrayi
Anna Nungaorayi
Tohnny Manfong Jakamarra
Belinda Mapurrula
Cagl Japangarti/fupurrula
Thomton Japangarti/upurrula
Timothy Manfong fupurrula
Angela Manfong Napurmla
Jason Japangarti/Jupurrula
(Glen Japangarti/Jupurrula
William Graham Jakarnarra
PBessic Nakamarra  (daughrter of the late D, Graham Jupurrula)
Mally Nangala (Finpleriya)
Rachel (daughter of a deceased brother of Molly Nanpala)
Wargarvet Nangala  (sister of Molly Nangala)
Vilene Nanegala  {sister of Molly Nangala}
Heniy Japaljam
Kenny Japakjarri
Anpus Riley (Kartu) Jupurrsia
Warzen Jakamara
Lady Bensen Napurrula
Beverly Benson
Disnne =
Belinda =
Beity = (children of & deceaszed brother of Mick Martin Jakamaira)
Pam >
Leanne >
Mick Muarfin Jakamarra
Chnistine Martin Napurrvla
Unnamed Japangartt
Ashlita Martin Napurnla
Susan Netson Nakamarra
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Bindi Martin Jakamarra
Louie Martin Nakamarra

Rosie Napangarti  (daughter of a deceased sister of Mick Marlin Jakamaria's father)

Robert JTakamarra =

Ronald Jukamarra > {children ¢f a deceased brother of
Gregory Jakamara > Mick Martin Yakamama's father)

Christine Nakamarra >
Alfie Rennte Japanangka
Selina
Jirsten
Meil
Unnamed daughter
Penelope
Steven
Two unnamed Napanangha davghters
William Phillips Japanparti
Rodney Phillips Japangart
Isobel Phillips Napangarti
(Gary Jangala
Gwendolyn Nangala
(7loria Nangala
(ilbert Jangala
Glen Yanpala
Ruth Phillips Napangzart
Lincoin
Lynefte
Rowan
Marie Renttie
Maria Nakamarra
lerome
Boas
_ Caryick
Mary Rankin Napananghka
Eebecca
Nellie Nelson
Kay Malkamana =

Pepy Simpson Takamarra > {children or a deceaszed sister of Rilly Grant Snrd

Billy Grant Snr Japanangka
Helen
Betty Kelly Napurrula
Leanne Kelly Napurrula
David Walker Jangala/Jupusrula
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Darven Grant Jupuula
Mayjorie Dennis
Billy Grant Jny
Selina Grant Nungarayi/Napanangka
Gavin Grant Jungarrayi/Japanangka
Rowena Grant Nungareayi/Napanangka
Zania Albertina Grant NungarrayiNapansngka
Heather Grant
Barhava
Lindsay (lan} Orant
Simane Grant Nungarayi
Umnamed son
Albert {Dudley) Grant
Lazarus Grant Jungamayil
Lyn Hogan Nungamayl
Iavid Grant
Tuwayne Junzarrayi/lapanangka
Juiie
Tiny {Sue) Grant Nangala
Terence Janzala
Timothy Jangala
Alanna Nangala
Lesley Grant
Michelle Napanangka
Bradley Japanangka
Roscilia Napanaigka
Lutinzia Napanangka/Nungarrayi
Liam Japanangka/Tungarrayi
Christine
Douglas Foster Jangala/Tupurrula
Marrazita Foster Nangala/Napurmla
Annie Senior
Pauline Jones Nangala
July Jones Nangala
Cedric Jones JTangala
Noreen
Alvin Jones Jangala
Trisilla Jones Nangala
Devina Jones Nangalo
Nozl Jones Jangala
Carmelisa Jones Nangala
Kevin Grant
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Yeremiah Grant Japanangha
Kerrili Grant Mapanangica
Josephine
Johnnex Foster Jangala
Lex Foster Jangala
Jody Foster Nangala
Danielle Nangala
Vinny Foster Nahgala
Doyeenn
Lucasta Rockland Nangala
Lucas Grant Jangala
Annic Junior
Kenrick Jangala
Russe] Grant
lay Foster Napanangka
Roslyn Nakamarra
Lisa Nalcamarra
Peter Jakamarra
Donna Nakamarra
Christine Morton
Topsy Walkwer Napunangka
Elizabeth Nakamatra
Rachard Jakamarra
Matthew Jakamara
Ronald Jakamarra
Andrew Jakamarra
Paula Nakamarra
Lucy (Piminginyngali) Makamarra
David Newcastle (Yanunkarri) Jakamara
Yohnny Nelson {Walamanta} Japanangka
Selwyn Nelsun Japangart
Paula Nelson Napangaiti
Earl Nelson Tapangarti
Kemneth Dane Japangarti
Aubrey (Toby One) Japanangka
Julie Jackson Napangarti
Karen Jackson Mapangarti
RBarbara Jaclkson Napangati
Blarrell Japangark
Ronuie Japangart
Salty Merz Nalyimi
Scott Campbell JTupurrula
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Valerie Camplell Napurrula
Paul Henderson Jabyirrd
Madeline Henderson Narnija
Pavina
Peter Henderson Jalyind
Lljzabeth Henderson Nalyirr
Judith
Jolene
Herbext
Emestine
Dick Kinpgston Jampijinpa
Kimbi Kingston
Billy Hayes (Lilekimaji} Jangala
Paula Nampijinpa
Miche]le
Ursula
Bevan
Andrew
Darrel]
Jenny
Emma
Lorna Fejo (Minpirmgali} Nangala
Rodney
Rosemary
Christine
Elita
Erie
Maorella
Ritchie
Hughie Jackson {Minpimkarn) Jangala
Terry
Roseanne
Ricardo
Desires
Andrea
Tudy Jackson Nampijinpa
Jeremy
Karl
Kaven
Kexry-Anne
[Rehacca
" Adrian
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Kenneth
Douna
Haxel Nampijinpa
Foshun
Gordon
Jonathan
Gwendoline
Edward
Madeline
Pzauline Nampijinpa
Emuna
Lauta
Peteyr Tackson
Furt
Teresita
Dale
[immaiah
Gregory Jampijinpa
Randall
WNaomi
Priscifla Nampijinpa
Jennifer Nampijiopa
Pameta
Jacob
Lucas
Dolly (Julypungali) Nangala
Tohnny Stokes (Tungkulyan) Jangala
Joan Stokes Nempiiinpa
Leah Siokes Nepanangka
Hebecca Siokes Napanangka
Rachel Stokes
Dianne Stokes Nampijinpa.
Juanita Briscoe Mapananglke
Tray Briscoe Japananglca
Sebastion Briscoe Japanangka
Anne-Marie Briscoe Napanangka
Bevan Briscoe Japanangka
Danny Stokes Jampijinpa
Adrian Lovegrove Jangala
Francis Lovegrove Jangala
Leon Stokes Jampijinpa
Ray Stokes Jangala
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Lynette Phillips Nangala
Stanley Stokes Jawpijinpe
Mirlam Charley Nampijinpa
Debbie Holt Nampijinpa
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5 STRENGTH OF ATTACHMENT
5.1 Assessing streneth of traditional attachment The Land Rights Act requires that the
Aboriginal Land Commisstoner make an assessment of the strength of traditional attachment
of the people who claim to be traditional Aboriginal owners of land the subject of a claim.
Such an assessment, of a group as a whaie, 1s diffieult; inevitably, the traditional attachment
of some claimants will be sironger than that of others. The Land Rights Act apperently
requires that the aggessment be made in a vacuwn. There is no requirsraent that the
commissioner attempt to compare the strength of attachment of particular claimants with that
of claimants in another land claim or other Jand clabms. The only measure to be applied
appaars to be whether theye 1s sufficient strength of raditienal attachment to justity a
recornmendation that the land the subject of the claim, or part or parts of it, be conveycd to a
fand trust or land trists.
3.2 Abundance of evidence The present claim does not involve any consideration of a
narrow balance on the issue of strength of traditional attachment. To the contrary, there is
abundant evidence of a powerful and continuing traditional connection between the claimants
and the land cleimead.
5.3 Historical associalion

5.3, Older claimants typically recall walking sround the clainy ares with their

tamilies when they were children, Claimants who gave evidence to this effect include

Peter Toprail, Harry Bennett, Jimmy Neweastle, Angus Riley, Lady Benson, Topsy

Watker, Dick Foster, Harty and Jeffrey Lauder and Billy Hayes. Flughie Jackson's

parents carried him around the claim area in a coolamon when he was a baby.

532 Muckaty Station is in a region which has had a considerable history of

involvernent in the pastoral industry. Employment in the pastoral industty was common

for the ofder generation of claimants, Peter Toprail, Tinmy Newcastle, Bunny Bennett,

Anpus Riley, Brunette Willy Alien, Aubrey (Toby One), Jeffrey Lauder, Harry Lander,

Topsy Walker, Dick Foster and Dolly (Tulypungali} all recall periods of employment on

Muckaty Station, and Billy Hayes may have worked there briefly. Almost all of the

" older ¢laimants have worked on catlle stations in the region.

53.3 Employment in the cattle imndustry was undoubtedly a factor contributing 1o the

maintenance of Aboriginal culture and attachment to land. Mustermg cattle provided

opporiunitics for visiting sites of signaficance and fearning about them. Angus Riley,

whose knowledpe of the spritual signiticance of the land elaimed is enormous, recalled

seeking that knowledge from the late 1. Graham while he (Angus) was working on

Muckaty Statiomn.
5.4 Where the ¢lannants live Most of the claimants continue to live in the region. Topsy
Walker and Dick Foster live in Tennant Creek. Billy Hayes and Hughie Jackson live at Ellatl,
Two of Hughie Jackson's childven Hve at Tennant Creek. Jeifrey Lauder lives at Ali Curung, as
does Edna Brown. Other claimants have established outstations on land which 15 already
Aboriginal {and under the Land Rights Act. Thus, Peter Toprail, Angus Riley and Aubrey {Toby
One) Hve at Kalumpurlpa, south of the clairg area. Hary Bennett frves at Blue Bush, not {ar
from Kalumpurlpa. The family of the late G, Brown established an oufstation at Kunuyanglu,
further 10 the south, The late P. Henderson's fapuly live at Japgiraly, near the novthern
houndary of the claim area, as does Lady Bensoa. The Gram family hive at Kumuo, neay the
southern boundary of the claim aves. There is a peneral desire smong the claimants to conduct
a pastoral enterprise on the land claimed, which will involve some of them living on it.
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5.5 Ceremonial activity 1have referved in soine detail in chapter 4 to the continuance of
ceremonies in which songs and body designs of the dreamings for the various groups continue
to be used, These cerernonies are conducted regularly and many of the claimants patticipate
actively in them. The initiation of young men continues. Some claimant women sang at
Nurskuyil (site 160}, Riirxi {site 83), where they also danced, and Julypungali (site 19). Male
claimants sang part of the Milwayi dreaming song cycle at Nyanya (site 71). The Iate
(. Brown explained that cerenmony sustains country, maling "it look fresh and everything
alive”. Woren have a cerernony called Yawalyd. One evening during the hearing, at a place
near the Muckaty homestead, a group of women, which included some claimants {iom the
Milwayi group, performed excerpts from a Yawalyy ceremony for the benefit of those
engaged in the heartng. Men have a ceremony called Xuijika, which is for the mitiation of
young men. Brunette Willy Alien recalled being made a young man at Karakara (sife 51) and
Johnny Nelson gave evidence that he was made a young man on Muckaty Station.
5.6 Spintual life
5.6.1 There i5 no doubt that the dreamings continue to be a reality for the claimants.
Peter Toprail gave evidence that the Milwayl dreaming has Jefi its casence at various
sites and 1t is that which empowers him. A; Nurrkuyiji (site 100), Ritrni (site 83) and
Julypungali (site 19) women and children swept the ground with leaves, Tt was
explained that this is a necessary step when visiting a site for the fivst time (as with
children) or alter not having visited for sorne time. If the step is not taken, people might
become ill. A similar funciion is often performed by calling out when approachinga
site. Male claimants did this when approaching Nyanya {site 71).
5.6.2 There is a strong desire evident to protect sites of significance from damage,
Nyanya (site 71} is a registered yacred site, pursuant to the Northem Teritory
Aboriginal Sacred Slites Act 1989 (NT). Evidence was given of a determination to
preserve Kurrutistt (site 88} when it was apparently threatened by road construction.
One of the reasons {or visiting the country is to checic on the sites. Dick Foster cornes
from Tennant Creek to perform this task and w hunt, and has done so for years.
5.6.3 Sectecy is still observed in respect of a number of sites and a good deal of
information. Both men and wornen bave informatian ahout sites which 15 kept from the
upposite sex. Evidence restricted to men (to the content of which [ have consequently
not referred in this report) was given at Nyanya (site 71), Kurrutirti (site $8) and
Walyka (vife 76}, Runyl (site 83) is a site of special significance for women. An attempt
to take evidence there, with only non-Aboriginal men present and Abmiginal men
requested to remain at a distance, was fargely unsuccessful; the women who were to
give the evidenes were obviously reluctant to reveal anything of substance about the
site, even in those clteumstances.
5.6.4 There is 2 deteymination to pass on spiritual knowledge about the country to
coming generations. The lute G. Brown stated his ambition to follow the dreaming as
his grandfathers followed it and to teach 1t o his children and grandehijdren. Jeffrey
Lander expressed the view that youny people in the Ngapa group should learn about
courtry and would take it over.
5.7 Visits to the land claimed Even clabmants who live some distance away froin the
land claimed visit it as often as they can. Harry Lauder lives in Burketown in Queensland, but
cOomes every year to visit and participate i ceremony. He expressed a desive 1o live on the
claimed land. As I liave sald (para. 5.6.2), Dick Foster comes from Tennant Creek to hunt and
check on sites and has done so for years. Jeilrey Lavder comes from Ali Curung to hunt.
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Others visit at every opportunity, vsually only prevented from doing so by lack of available
teansport.

5.8 Association through names Very many of the clabmants bear names (“bush names™
associated with sites on the land claimed or with dreamings for those sites. The bush names of
some of the claimants appear in the lists in chapter 3 and the list in para. 4.14,

5.9 Strength of attachment high As this summary of the evidence indicates, the strength

of traditional attachment of the claimants must be regarded as high. It is manifested by a
strong desire to secure the land claimed because of its traditional significance to the claimarnts,
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& MATTERS FOR COMMENT
6.1 Numbers advantaged The total number of persons whom 1 have found to fall within
the definition of "traditional Aboriginal ownexs" in the Land Rights Act is 441, To the extent
to which their spouses and children whe do not {all within the definition can be said to have
traditional attachments 1o the Jand claimed throuph their marital and parenfal ties, there arve
approximately ninety more pevsons who would be advantaged if the claim were acceded to in
whole or in part. In addition, there are persons who have ties of kinship, language, ceremaonizal
obligation and attachraent, and dremning affthation, who may be described as people with
traditions] attachraents to the land clanned and who will also be advantuged. Many such
persons hold the dreamings to which | bave referved in chapter 4 for other parts of their
dreaming tracks and join with the traditional Aboriginal owners of the claimed land in the
conduct of ceremnonies related to those dreamings. The total number of Aboriginal people with
rraditional attachigents to the land claimed who would be advantaged if the claim were
acceded to in whole or in part could be as high as 1000
6.2 Nature and extent of the advantage
6.2.1 The most obwous advantage to thoye with traditional attachiments to the land
claimed would be the bepefit of the Jand being held under inalienable freehold title.
{nece the land is conveyed o o Fand trust, in accordance with 5. 11 and 12 of the Land
Rights Act, 5. 19 operates to prevent the land teust from dealing with or disposing of the
fand, Section 67 prevents the resumption, compulsory acquisition or forfeiture of the
land under any law of the Notthern Territory. Such a title is more seeure than that which
is presently available in respect of the land claamed under the laws of the Northern
Territory. Thus, a grant of the land claimed to a land trust would have the effect of
preserving the land for those with traditional attachments to it and their descendants.
The cenduct of a pastoral enterprize on the land could not jead to a loss of title, even if
it were unsuccessful as aresult of bad seasons, loss of markets or even inadeguate
management. '
6.2.2 Those with traditiopal attachments to the land claimed would also be
advantaged by having greater cantrel of te management if il became Aboriginal land
under the Land Rights Act. The protection of sites aud areas of spiritnal and cultural
stenificance would be easier because of the ability of the Northern Land Couneil, in
consultation with those with traditional attachinents, to control access to the land under
the Aloriginal Land Act (NT). Part IV of the Land Rights Act will give to the
traditional Aboriginal owners and others with fraditional attachments to the Jand control
of the activities of any petsons wha might seek to acquire mining interests in the land.
6.2.3 There will alse be considerable mtangible advantage it the land beconies
Aboriginal land under the Land Rights Act. A grant of {and to a tand trust is recoguition
of the traditionat rights of people whose forebears were dispossessed. 1t is g recognition
at the highest leve] of Australian society. The Attorney-General for the Nosthern
Territory submitted hat the status of the claimants as people with traditionat
entitlemnents to the land had already been recognised. Some (but not ali) have been
found te be traditional Aboriginal owners of other land in other claims. By choosing not
to make submissions contesting the entitlement of the clalmants in the present clain,
the Northern Territory Governinent has acknowledped their entitlement. Vatuable
though these findings and gestures may be, they do not amount to the eguivalent of the
recogaition which Aboriginal entitlements receive by way of a prant of land to & land
Lrist, Such a grant corries with it an affirmation of the valve of tradittonal yvights and of
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places of cullural significance. It enables the wraditional Aboriginal owners of the land
and others with traditionaf attachments to it to use the land as a focus for the further
development of their comrpunity spirit and the maintenance and increase of their self-
esteem. The importance of such an acknowledgment and such a focus for modern
Aboriginal communities should not be underestimated.

6.3 Detritnend: e gas prpelme
6.3.1 Inpara. 2.12, } have reached the conclusion that neither NT Gas Piy Ltd, nor
ANZ Leasing (NT) Pty Ltd and its consortium of banks which owin the gas pipeline.
has an estale or interest in the land the subject of the claim. This reises the possibility
that, if the claim were to be successful and the land claimed were to become Aboriginal
tand under the Land Rights Act, NT Gas Pty Ltd, ANZ Leasing (NT) Puy Ltd oy the
banks could not assert any right to continue o operate and maintain the pipeline. The
likelihood is that the combination of legislation of the Northern Teriitory, to which [
have refeired in para. 2.12, would not be “capable of operating concurrently” with the
Land Rigiits Act, within the wmeaning of 5. 74 of the Land Rights Act. The Northetn
Territory legislation would be overridden by the Land Rights Act if the land trust,
acling on the divections of the Novthern Land Council, after consultation in accordance
with 5 23{I){c} of the Land Rights Act, vesolved not to permit the continued use of the
pipeline across the subject land. The result of such a determination would be detriment
to NT Gas Pty Ltd, ANZ Leasing (NT) Pty Ltd and the consortium of banks, consumers
of the gas conveyed by the pipeline and consumers of electricity genetated by the gas
conveyed by the pipeline. In the first instance, NT Gas Pry Lid is liable to the banlks in
respect of any loss; in some circumstances, the Northern Territory Government may
have to make good Joss suffered. The loss suffered by cottsumers will usually be borie
by those consumers thexnselves.
6.32 The extent ol this detriment would depend upon the outcome of negotiations
for a lease of the pipeline easement o some other form of authorisation by the land
trust of the continued use and maintenance of the pipeline. I no such agreement were
to he teached, the estimated cost of the re-routing of the pipeline around the subject
land 15 between 38 mililon and 310 million. In addition, there would be distuption to
the use of the pipeline involved m such re-routing, aithough any right which the land
trust had to prevent the continuance of a trespass involved in the use of the pipeline
would be subject to the allowance of a reasonable period (eflen described in the
authorities as a "packing-up period™) for the making of other atvangements. NT Gas
Pty Litd would also be liable for continued rental payments in respect of the nnused
portion of the pipeline; over the remaining period of the lease, these could amount to
$5 million.
¢.3.3 The far more likely prospecf is that agreement for a lease of the pipeline
casement would be reached and the detviment suffered would be limited to the amount
of any rent and any other amount or amoupts payable under the lease. Stich agreements
have been reached between NT Gas Pty Lid and the Wubalawun Aborigisal Land Trust,
in refation to land forther north, and the Ahakeye Aboriginal Land Tyust, in relation to
fand further svuth, through which the pipeline also runs, NT Gas Pty Ltd expressed its
willingness to pay rent at the same rate used to calcufate the rents specified in those
agreements. Negotiations in respect of such a Jease, and the completion of an apreement
for such a lease, could talke place between NT Gas Py Ltd and the Northern Laned
Courteif prior to any grant of the Jand to a land trust, pursnant 10 s, 114 of the Land
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Rights Act. There was some suggestion that a sticking point in such negotiations might

be the possibility of a demand by the Noxthern Land Council for a capital payment, in

addition to rental pamyments: NT Gas My Ltd considers that a requirement to make a

capital payrment wonld be unjusi, in the light of the fact that it has already purchosed the

pipeline easement from the Hagans. The claimants drew altention 1o capital payments

n the other agreements to which | have referred. It is no part of my function to

comment on the way in which negotiations should be conducted or the matiers which

should be discussed. The claimants made it elear in thelr submissions that they do not

proposs ta require the re-positioning of the pipeline and that they are amenable io

entering into an agreement for a lease of the pipeline sasement, to enable the continued

use und mamtenance of the pipeline. In my view, that is the mest likely cutcome and

any detriment suffersd will be limited to amounts payable under the Jease which results,
6.4 Detriment: access to the gas pipeline In para. 2.12.25, [ expressed the view that NT
Gaz Pty Ltd has no estate or interestin the land claimed which would provide it with a right of
access depass other portions of the lapd to the eneigy supply easement. I the land claimed
becomes Aboriginal land under the Land Rights Act, N'T Gas Pty Lid will lose the benefit of
any licence it may now have to use the access tacls aerosy the land claimed. These tracks are
used to assist employees of NT Gas Pty Ltd in meintaining the pipe, including monitoring its
cathorlic protection. Those employees will require permits under the Aboripinal Land Act
{NT) in order to continue using the access tracks. If permits were denied, and access could not
be achieved convenienily by other means, NT (as Pty Ltd would sulfer detriment
accordingly. In turn, detriment might be suffered by those who depend on the continued
functioniug of the pipeline, if there shauld be any interference with that fimetioning by reason
of lack of proper maintenance.
6.5 Detriment: land not available as security for loans The traditional Aboriginal
owners of the lund claimed and others with traditional attachments to it would suffer
detriment in one respect 1f the claim were to be acceded to. The pastoral enferptise which the
claymants desire to conduct on the Jand will no doubt require working capital. It would not be
possible to raise such capital by borrewing on (e zecurity of the land itself, because of its
inalienable title, resulting from ss. 19 and 67 of the Land Rights Act. Thiz detrimhent would be
offset in a number of significant ways. Money for woiking capital may be available from the
Aboriginals Betiefit Trost Account, established pursuant to Part VI of the Land Rights Act.
There is a considerable cooperative effort between agencies of the Commotrwealth of
Australia, agencies of the Northern Tenitory, the Northern Land Council and the Central Land
Couneil to ensure that Aboriginal pastoral enterprises in the Northern Tervitory operate
successfully. It is unlikely that the pastoral enterprise on the land claimed would fail for want
of working capital. In any event, I regard this detriment a8 being outweighed by the
advantages to which I have referred in para. 6.2.
6.6 Detriment: the pastoral industry ‘The propesal to cenduct o pastoral enterprise on
the land claimed is refated to other issues of defriment raised in various submissions. The
Northern Territory Cartlemen's Association Inc. forwarded a written subrnission, stating
general opposition to claims under the Land Rights Act heing made in respect of land subject
to pastoral leases, The submission suggested that the making of sych claims was in some way
inconsistent with the purpose for which pastoral properties were purchased for Aboriginal
people. I am not sure to whose intention the submission makes reference. It is abundantly
clear from the terms of the definition of "alienated Crown land" inn s, 3{1) of the Land Rights
Act, and from the tetms of 5. 30(1)(a), that a claim aver a pastoral properiy, in vespect of
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which the pastoral lease is held by or on behalf of Aboriginal people, is possible within the
texms of the Land Righfs Act. A number of such claims have been made and have succeeded;
pastoral enterprises continue to be conducted in a number of places throughont the Northern
Teritory on Aboriginal land vader the Land Rights Act. There is no inconsistency between
the holding of inalienable freehold tifle in Yand by a land trust and the use of that land for the
conduct of a pastoral enterprise. Such a form of title has the advantape of permanence, to
which I have referred in pars. 6.2.1, and the disadvantage of its unavailability as security for
loans, to which I have veferred m para. 6.5. Otherwise, the form of title under which land j=
held is a peutral factor. { am unable to accept the assertion of the Northern Territory
Cattlemen's Association Inc., that the long-term interests of the cattle Industry, or Abori ginal
commercial interests, are affected adversely by conversion from a pastoral Jease into
Aberiginal land under the Land Rights Act. Tndeed, as the submission on behalf of the
claimants points out, the previous owner of the pastoral lease over the fand claimed had
propesed to convert ihe fand from a cartle station to an international golf resort, a purpose
which was not only at odds with the nature of the terrain and the climate but also inconsistent
with the lstorical and regional pattern of cattle prazing. The reconversion of the land claimed
to pastoral land, atter sofme yems of destocking, accords with the general desire of the
Northern Territory Cattlemen's Association Ine. lo promote the pastoral industry in the
Northern Territory. I am unable to see that that industry would suffer any detriment if the land
claivn were acceded to.

6.7 Detrimers: fencing The holders of the pastoral leases of two neighbouring

properties, Powell Cresk and Feten Springs, raised the issue of fencing, By letter dated & Tuly
1993, Consolidated Pastoyal Company Pty 1td, the lessee of the pastoral lease of Powell
Creek Station, stated that the boundary between the tand claimed and Powel! Creck Statian is
fenced and maintained on a "give and take basig", Such a fence is not necessarily built on the
surveyed boundary between the two properties, but diverges from that boundary where
particulas features of the ferrain make it more convenient that it should do so. Thus, somi of
the Powell Creek catile are able to graze on the land claimed in some places and cattie run on
the land elaimed will be able to graze on Powell Creek Station in others. The fetter suggested
thal Consolidated Pastoral Company Pty Ltd would suffer detthment in needing to align the
fence along the suiveyed boundary if the claim should be acceded to. By lefter dated

2 November 1993, a sulicitor on behalf of Consolidated Pastoral Company Pty Ltd stated that
ay inspection of the alignment of the boundary fence had been conducted and that COMLpany
na longer sought to tendey any evidence in relation to the elaim. Stanbvoke Pastoral Company
Pty Lid, the Jessee of Helen Springs Station, raised the issue of the malmtenance of fences.
This is an issue whick affects both of these neighbouring owners, as the requirement to
cotitribrte to a commnon boundary {ence under the Fences Act (NT) might be unenforceable
agdinsi a fand nust, which has no assets of its 0wy, no rights to alienate the trust fand to
reconp atyy expenses and no right of recourse to the lapd council except for "administeative
expenses, charges or obligations incwred or undertaken” by the Jand trust, pursuant 1o s. 26 of
the Land Rights Act. Assuming that a pastoral enterprise is conducted and continues to be
conducted on the [and clatined, the practical need to ensure that cattle do not wander onto
neighbauring properties will probably be sufficient incentive for whoever conducts the
pastoral epterprise to maituain fences on a cooperative basis with neighbouring landholders,
Only if existing fences fell into disrepair and neighbouring landholders were required to bear
the entire cost of repaiting them, would defriment to such neighbouring landholders result.
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6.8 Detriment! inappliicatdlity of Northern Territory legislation
6.8.1 The Fences Act (NT) is not the only example of legislation of the Northern
Temitory in respect of which questions might arise as to its continued operation should
the land claimed hecame Aboriginal fand undet the Land Rights Act. Section 74 of the
Land Righis Act provides:

"This Act does not alfect the application to Aboriginal land of 2 law of the

Northern Territory to the extent that thad law is capable of operating concureently

with this Act." :
The Attorney-General for ihe Northern Territoty alleges that detrimeni to persons or
communities might yesult if the claim were acceded 1o, because of the inapplicahility
of some Jaws of the Narthern Teriitory 1o the land claimed, once it becarne held by
a leud trust. Examples of legislation given included the Stock Diseases Act (NT), the
Stock Routes and Travelling Stock Act {NT), the Noxious Weeds Act (NTY, the Soil
Congervation and Land Utilisation Act {NT) und the Bushfires Act (NT). As an example,
the Brucellosis ond Tubeteulosis Eradication Carapaign has been implemented in the
Northern Territory, largely through the Stock Diseases Act (NT). The ability to control
outbreaks of stock diseases is obviously an important aspect of such a campaign. Similar

constderations of possible detriment trouble Stanbroke Pastoral Company Pry Ltd, winch

expressied concern about stock diseases apd {ire control.
6.8.2 Il is impossible for me to specify in advance which aspects of any legislation of
the Northern Temitory may ot may not be capable of operating concurrently with the
Land Kights Act. Spectiic circumstances would need to be considered in each instance.
Separate congideration would have to be given to each relevant provision of each Act in
relation to such a specific situation. Detriment of the kind contemplated by s. S0{3)(b)
of the Land Rights Act would only occur if whoever is charged with the management of
the pastoral enterprise on (he Jand claimed should refuse to cooperate with the
authorities of the Northern Tetritoyy fn relation to some specific issue involving a
proviston of a law of the Novthern Territory, and it were to be found that that provision
was not capable of operating concurrently with the Land Rights Act. Tt cannot be sujd
that stich an occurrence is very likely. | note that there has already been cooperation
between the Northern Land Councif and the Congervation Commission of the Northern
Territory, which has ensured that the grazing of cattle on the land claimed had not
resumed, at the time of the hearing, so thal regeneration of degraded areas could take
place. The same cooperation resulled m a program for the rehabilitation of some areas
by the planting of Mitchell grass seed. The submission on behalf of the Attomey-
General for the Northern Territory suggested that T should male any recommendation
for a grant of [and conditional on the acceptance of the operation of Northern Tepritory
land management legistation. Any attempt to impese such a condition would be beyond
my pewer. In any event, such a conditton would be unenforceable; the Land Rights Act
provides no machinery for the revocation of a grant of land to a Tand trust. Future
genezations of people entitled to the benefits of the land wider the Land Rights Act
woutd not be bound by any such condition.
6.9 The yailway conidor
6.9.1 The route for a possible rajlwey tne, linking Alice Springs und Darwin, has
been selected, It 15 described in the submissions of the Attormey-General for the
Noythern Territory as the railway corridor. The ratlway corridor crosses the land
ciaimed from south to north, Two tracks, which meet within the land claimed and then
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diverge, have been bulldozed and one of them has been sraded. Both tracks are shown
on the map in appendix 5. The submission on behalf of the Attorney-General for the
Noxthexn Territory sought a recommendation that a strip of fand 400 metres wide,
corresponding with the line of the xailway cotridor, be excised from any grant of land to
a land trust.
6.53.2 By letter dated 16 July 1993, Austrabian National Railways Commission gave
notice that it wished 1o participate in the inguiry. On 15 September 1993, the Australian
Government Solicitor, acting on behalf of Australian Nutiona! Raitways Commission,
pave notice that Australian National Raihways Commission noe Jonger wished 1o be
heard and did not intend to adduce any evidence,
6.9.3 " At the time of the hearing, some $15 million had been spent on developing the
proposed raitway. All but 300 kilometres of the railway corridor had been surveyed and
a considerable amount of investigation had been undertaken to ensure that it did not
interfere with places of significance to Aboriginal people, An environmeutal itnpact
statenent had been prepared and some preliminary design work had been completed.
Funds had been committed to finish the survey of the proposed route.
694 In suppoit of the proposal for an excision, (he Attotney-General for the
Northern Territory argued that, without it, the railway could only be built after the use
of corpulsory acquisition powers by the Commonwealth. It is suggested that 1he
compulsory acquisition of Aboriginal land would involve political difficulty and that the
existence of Aboriginal wUtle to the rail corridor would deter potential investors.
Accordingly, the Attorney-General fur the Novihern Temdtory suggests thal detriment
will result to the people of the Northern Territory, and of Australia, if the railway
corfpdor s not excised fiom any grant of the land claimed to a land trust,
%9.5 The proposal to build the railway link from Alice Springs to Darwin bas existed
[or very many years. The investrent involved will be massive. So far, neither the
Northern Territory Govermnent nor any Commonwealth Govermment has been willing
to provide the funds for construction of the vailway. Nor have private investors been
perstiaded as to the likelihood of a sufficient retun on the capital raquired. The
construction of the railway depends entirely apon the availability of funding. It is by no
means certain that the vajlway will ever be built,
6.9.6 Although the Narthern Terpitory Govermment has acquired parts of it, the
raitway corridor presently crosses land owned by many different owners, Ineluding
some Aboriginal land trusts. If the railway 1s ever to be built, it is difficult to see that
this could not be done without the exercise of the compulsary acquisition powers of the
- Commonwealth in any event, The submission on behalf of the Altorney-General for the
Northern Territory recognised the need for Compmonwealth involvement in the railway
project. The fact that the railway corridor crosses Aboriginal land would not appear to
be a major deterrent to the building of the railway. If funding should become available,
and the railway should ever be built, acquisition of land on just terms would be required
at sy places along its route.
6.9.7 Untif those events oceur, there appears to be no point in leaving a 400-metre
steip, which weuld divide ihe land claimed. The submission of the Attarney-General for
the Northern Torritory appeared to assume that cxcision of the rail corridor would result
in the swip of land excised reverting ta ownership by the Crown. That is not the case.
The strip would continue to be subject to Pastoral Lease No. 856, so (hat all the
cavenants in the lease would continue 1n force with respect to that stip of land, whilst
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ceasing o apply o the balance of the land which, on this assumption, would become
Aboriginal land under the Eand Rights Act. Powers of compulsoty acquisition would
nead 1o be exerclsed so that the raibway conidor could be made available for the
construction of the railway line. The only difference would be that the powers of
acquisition could be those of the Morthern Territory, rather than those of the
Commonwealth. The recent decision of the High Court of Australia in Wik Peoples v.
State of Queensland(i996) 141 ALR 129 has also made it clear that pative title on land
which has been the subject of pastoral leases has not necessarily been extinguished.
There must be a possibility that the strip of land designated as the railway cotridor is
subject o native titke. If this were so, the pexmission of the native tithe holders, or the
acquisition of the Jand by the Commonwealll, on jnst terms, would appeay to be
necessary for the constructian of the railway.

5.9.8 Inthese circumstances, I am not prepared 10 recommend the excision of the
railway corridor from any grant of the land claimed to a fand trust. In wy view, no
significant detriment will eceur if that portion of the raibway corridor which crosses the
land claimed becomes Aboriginal land under the Land Riglts Act.

5.10 Telstra fibre-optic regenerafor station

6.10.1 Under licenee froin the Northern Land Counctl, Telstra Corporation Limited
has nstalled and operates a fibre-optic regenerator station on a site ocoupying

90¢ squate metres of the land elaimed. The site is on the east of the Stuat Highway,
adjacent to the junction of the higlway and the yoad leading to the Muckaty homestead.
The boundaries of the site are fenced. The western boundary is 100 metres east of the
centre Iine of the lughway. There is optical fibre cable laid underground, 47.5 metres
east of the cenive line of the highway, except where it is diverted into the regenerator
station. Within the site, Telstra Corporation Limited has constructed 4 conerete building
un & concrete slab and erected solar panels to supply power for the segeneration of the
signals which pass along the Abre-optic cable. There is also an access frack eight metres
wide, from the Stuart Highway to the regenerator statlon site. The location of the site is
shown on the map in appendix 5. It should be noted that the underground fibre-optic
cable and the access track to the regenerator station will be within the read reserve
which I propose should exist for the Stuarl Highway (see para. 7.2).

.10.2 The Northern Land Couneil and Telstra Corporation Limited have been
negotiating with respect 10 & possible feuse of the regenerator station site. If a lease is
granted, Telstra Corporation Lisnited will have whatever rights are given to it by the
terms and conditions of the lease. It will be required to pay whatever rent is fixed
pursuant to the terms of the lease, and may suffer detriment to the exlent to which such
rent exceeds any rent currently paid for the site. If no agreement is reached on the terms
of a lease, Telstra Corporation Limited would lose s entitiement to maintain and
operate the regenerator station and to gain access to it, on the Jand claimed being
conveyed to a land trust. Section 14 of the Land Rights Act, which preserves the
entitlergent of the Crown or an authorily of the Crown to continue an existing use or
accupation, would not be apphicable. By 5. 26 of the Australiag and Overseas
Telecommumications Corporation Act 1991, it is made clear that Telstra Corporation
Lymited ig laken, for the purposes of the laws of the Commonwealth, of a State or of «
Territory, not to have been incorporated ar established for 2 public purpose or for a
putpose of the Commonivealth, not to be a public authority or an instrumentality of the
Crown and not to he entitled to any immunity or privilege of the Commomwealth,
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except insofar o express provision may be made. 5o far as ] am aware, there 13 no
express provision which would requive Tefstra Corporation Limited to be treated as
ant "authority” within the definition of that term in s. 3(1) of the Land Rights Act,
for the purposes of 3. 14 of the Land Rights Act. In that event, Telstra Corporation
Limited would suffer detriment, which would flow to users of the fibre-optic
lelzeommunications systent, o the extent that that system depends upon continued nse
of the regenerator station.

6,11 Gravel pits and bore used for road maintenance There are two gravel pits and a
bore on the land clatmed, which are used by the Department of Transport and Works of the
Northern Tetritory for the puarpose of road maintenance. The use of those gravel pits and that
bore would be preserved by a. 14 of the Land Riphts Act in the event that the tand clajmed
wits iransferred to a land trust. Section 15 would oblige the Crown in right of the Northern
Territory to pay fo the Northern Land Council for that use amounts in the nature of rent, fixed
by the Minster for Aboriginal and Torres Strait Islander Affairs, having tegard to the '
economnic value of the land. Section 15 would apply because the gravel pits and the hore
concerned are used in the maintepance of the Stuart Hiphway, so it could not be said that their
tge 15 for » community purpose, as defined by a. 3(1) of the Land Rights Act, namely a
purpase that is calculated to benefit primarily the mernbers of a particular community or
group. In Attorney-General for the Northern Tenitory v. Hand (1991) 172 CLR 185, the High
Court of Australia held that this definition was not capable of referring to persons engaged in
the cattle Industry generafly. Since the Stuart Highway i3 o road over which the public has a
right of way, and is likely to be used by tousists from afar and long-distance transport
operators as well as local residents, the maintenance of that highway is unlikely to amount to
a puipose calculated to benefit primanily the members of a particular community or group.
The Crown in right of the Noithern Tesritory will suffer detviment to the extent of the rent
fixed for the use of the two gravel pits and the bore. The location of cach of the gravel pits and
the bore is shown on the map in appendix 5.
6.12 IIffect on existing or proposed patterns of land use The existing and proposed
pattern of land usage in the region of the land claimed is primarily for the pastoral industy. At
the time of the hearing of the elaim, the fand claimed had been destocked for several seasons.
Much of the infragtructure of a cattle station remained intact, including a homestead, sheds
fences, gates, dawns, tanks and bores. The clainiants proposed that the operation of the lane
claimed as a cattle station shovld resume. As 1 have said in para. 6.5, there is a substantial
program condueted jointly by the Commonwealth, the Northern Tersitory, the Northern Land
Council and the Central Land Couneil to ensure the proper management and, if possible, the
financial suceess of Aboriginal cattle stations in the Northern Terzitory. The claimants will
penefit from this plan, Assuming that proper management techniques are adopted and
continued, acceding to the claim either in whole or in payt will have no significant effect on
the existing oy proposed pattemns of land usage in the region, except that the land claimed will
FECOMMENCE N5¢ a¢ 4 cattle station,

'6.13 No cost of acquiring interests Although the claim relates to alicnated Crown land,
thers will be no cost of avquiring the interests of any persons in the Iand concernad. The
Northern Land Council, which holds the pastoral lease, holds it for the purpose of ensuring
that the land claimed is converted into Aboriginal fand under the Land Rights Act.

Page 47

GRE-J A8A/ELBd BEO-L ¥ ~H0Hd TT-5T BB .-LB-E2



7 OTHER MATTERS
7.0 Acquisition of secure occupancy

Because the tand claimed is the subject of a pastoral lease, no issue arises of
Aboriginal people living on the Iand claimed without a right or entitlement to do so.
Thete are, however, among the claimants people who are not living on the traditional
country of the tribe or linguistic group to which they belong but wha desire to [{ve at
such a place. Harry Lauder, who lives in Queensland, expressed a desire to live on the
land claimed and do stock waork there. The conduct of the pastoral enterprise an the
land claimed will involve a number of people living on the land claimed. Most of them
are likely to be those with traditional Aboriginal interests in the land. A grant of the
tund claimed to a land trust would provide greater seewrity of occupancy for such
people, and for those whe desire to conduct a pastoral enterprise, than does the
continued entitlement utider the pastoral lease. I have already made comments in para.
f.2.1 on fhe greater extent of the scourity of vceupancy involved.
7.1.2° The submission on behalf of the Atforney-General for the Northern Territory
sought to mininse the issue of security of cccupancy. It did so on the assurmption that
the land claimed is currently the subject of a pempetual pastoral lease, the benefit of
which is much closer to the benefit of freehold title held by a land trust under the Land
Rights Act than a lease for a term would be. The assutnption is incorrect. The Pastoral
Land Act 1992 (NT), which operated (o conver! pastoral leases from leases for terms
into perpetunl leases, came into aperation on 26 June 1992, By that time, the
appiication in respect of this land ¢laim had alveady been made. Section 67A(2) of the
Land Rights Act made of no effect any grant of an estate or interest in the land claimed
purportedly effected after the making of the apylication and befote the claim is
disposed of fmally. The Pastoral Land Act 1992 (NT) was therefore ineffective to grant
a perpetual pastoral lease over the land claimed. Pastora) Lease No. 856 remains a jease

for the term refarred to in para. 2.5
7.2 Road over which the public has a right of way: Stuart Highway The only road on
the land claimed over which the public has a right of way is the Stuart Highway. The location
of the Stuart Highway is showa on the map in appendix 5. A road veservation 200 metres
wide, being 100 metres on each side of the existing centre ipe of the road, appears to be
appropriate for the dramage, maintenance and other appropriate requirements of a highway of
this impertance.
7.1 Single land trust
7.5.1 Thave considered whether the existence of seven local descent groups, the
members of which constitute the traditional Aboriginal owners of parts of the fand
clanmed, would necessitate the establishinent of more than one Jand wrust for that land. 1
have also considered whether, even if more than one land trust were ugnecessary, it
wouold nevertheless be desirable. An examination uf the lists of the members of the local
descent groups In chapter 3 shows that there is a degree of overtap. Some of the
claimants are members of one group as kirta and of another as karhmgurtu,
7.3.2 There are other links between the groups. In chapter 4, T have referred to 2
sumnber of sites which are regarded as shared by dreamings through which different
groups are affiliated ta them, and 1o shared ayeas of land. Kinship links are strone, with
members of orie growp identifying with members of the others on a kinship basis. Inter-
group participation in ceremomal activity is considerable, with maibers of different
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groups being entitled to wear us kirla, or to paint their kirta with, designs representing
their own dreamings.

7.3.3  As | have said in para. 4.8.4, the major social division which exists within the
claimants is that between those wihose residentinl focus is on Tennant Creek and those
whose residential focus ts on Elliett. This divisian does not correspond to any division
as between any of the seven groups, Nor does it provide any other basis on which the
land claimed could be divided between separate land trusis.

734 For these reasons, | am of the view that the establishment of a single land trust

is the most degirable course, 1 do not have any reason to believe that the members of the
seven different groups will have serious diffieulty in participating in the management of
the land on a cooperative basis. This is something that should be encouraged.
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§ RECONMMENDATION

£.1 Recommendation Consequent upon the findings set out in this report, and having

regard to the othex matters to which I have referred, [ recommend that the whole of the land
falling within the boundaries of Northern Territory Portion 1629, including Northern Territory
Portion 210¢ and the patt of the North South Stock Route falling within those boundaries, but
exciucing Northern Territory Poition [423 and the access easainent thereto, veferred to in
para. 2.3, and excluding the Stuart Highway, referred to in para. 7.2, be granted to a single
land trust {or the benefit of Aboriginal people entitled by Aboriginal tradition to the use ar
oceupation of that Jand, whether or not the traditional entitiemnent is qualified as to place,
time, circimnstance, purpase or permissio,
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APPENDIX I

LIST OF SITES AT OR NEAR WHICH EVIDENCE WAS TAKEN
MNyanya (71}
Kurrutirti {38)
Jimantaparanyi (108)
Nyifiwa {73)
Nurrloayiji( 100}
Riirri (83}
Kartirlingkami (84}
Waliwaiingunu (79)
Falkaryara (98)
Walyka (70)
Manuwangu {92}
Marnramarota (38}
Taziru (40}
Jumunialari (37)
Namarani {34)
Kululungku (47)
Marlarl-paranyl (36}
Liralyi-mantangt (67)
Wirrkirnti (65}
Tupuitupalki {33}
Kargi (87)

Karakara (51}
Unnamed tree (109)
Murlwrparta (407
Latepa (33)
Yapalorlango (5}
Juiypungali (19)
Mirirripinpa (15)
Tinngi{l7)
Wlinini-manjinani (23)
Nangkawala (29)
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APPENDIX 2

LIST OF APPEARANCES

Counsel for the ¢laimants: Rass Howie {exeept on 4 November 1993}
Tohn Tippett (on 4 November 1993)
Solicitos for the claimants: Catherine Kerr; Legal Advisar,

Northern Land Council
Counsze! {or the Anorney-General
for the Northem Territory: Vance Hughston (except on 25 July 1993)
: Pant Walsh {on 25 July 1991)
Solicitor for the Attorney-Cencral

for the Morthern Tevritory: Solicitor for the Northern Territory
Counsel for NT Gas Pry Ltd: John Stewart
Solicitors for NT Gas Puy Lid: Ward Keller

Solicitors for Australia and New Zealand

Banking Group Ltd, Commonweaith Banl

of Australia, National Australia Banl J.td

and Westpac Banking Corporation: Blake Dawson Waldyon

CONSULTANT ANTHROPOLOGIST TO THE ABORIGINAL LAND COMMISSIONER
D Jolm Avery
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APPENDIX 3
LIST OF WITNESSES
Peter Toprait
1. Brown
Mlark Drown
Jimmy Newcastie
Charlie Charles
Angus Rijey
Tomitny Driver
Edna Brown
Bunny Bennest
Amnie Phillips
Lady Benson
Irene Driver
Archie Alien
Feffrey Lauder
Tohnny Stokes
Harry Bennett
‘Uatry Lander
Topsy Walleer
Prick Foster
Hughie Jackson
Billy Hayes
Roy Anderson
Beasley Anderson
Phillip Holden
Marie Rennie
Brunetts Willy Alien
Doily (Tulypungall)
Aubrey (Toby One}
Jahnmy Nelson
P Henderson
Kimbi Kingston
Pau} Henderson
Glenn Gorden Dot
Peter David Hagan
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APPENDIX 4

LIST OF EXHIBITE

Note: Exhibits marked "R are subject to restrictions on access and use, by direction of the
Aboriginal Land Commissioner.

Exhibits NLC1-NLC} B were tendered by counsel for the claimants.

Exhibits GASI-GAS6 were tendered by counsel for NT Gas Pey Ltd.

Exhibits NTI-NT8 were tendered by covnsel for the Attorney-General for the Northern

Territory.

Exhibit no. Prescription of exhibit

NMLC 1 Subnission on the status of land cladmed and adjacent land

NLC2 Anthropofogisis' report by Dy P Sutton, 13 1. Nash and Ms P Morel

WLCY R Clabmant genculogies

NLC4 R Personal particulars of claimants
MLCS R Site map

NLC6 R Site register and amendments
NLC? 3% Listof group members

NLCS Statement of Danny Collins dated 18 June 1993

NILCY Letter dated 11 August 1993 from NT Gas Pty Lid to Northern Land
Council

NLC 18 Proof of evidence of Petranelfa Mare! dated October 19973

NLC 1] List of coryections of trangcript

NLC 12 Cuwrriculum vitae of Dr Nash

NLC 13 Summary of ftavels on Muckaty Pastoral Lease by Dr Nash, and

_ attached map

NL.C 14 R Reports of travel by Dr Nash on Muckaty Pastora] Iease,
14-18 Qctober 1980

WLC 15 Reports of travel by Dy Nash on Muckaty Pastoral Lease, August 1944
and September 984

NLC 16 Book of photogeaphs with two caption lists

NLC 17 Videotape and transcript

NLC 18 Handwritten ficstinile fram AUSLIG to Central Land Council dated
24 Aupgust 1992

GAS | Submission on detriment {exchiding paragraph 3.4)

GAS2 Document entitled "Further Submissions on Detriment”, submitted by

NT Gas Pty Ltd {excluding second sentence in second last paragraph)
(GAS3 Pipeline Licence No. 4, dated 13 December [985
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GAS4 Ieed between NT Gas Pty Ltd, Mungkurta Pastoral Co. Piy Ltd ard
Central Land Counel] dated 10 June 1986 (clause 2.3)

(A8 Memorandum of fease between Ahakeye Aborigingl Land Trust and
MNT CGias Pty Lid daled 3 Febiuary 1993

(GASG Agreement dated 30 October 1985 between Allan James Hagan,
Mirviam Anne Hagan and N'T Gas Pry Ld

NTI Statement of Peter David Hagan dated 2 November 1993, and
attachiments

NT2 Statement of Michael Robert Ford dated 1 November 1993

N3 Staternent of Alexander Russefl Grant dated 2 November 1993

NT4 Statement of Brian Leslie Radunz dated | November 1993

NTS Statement of John Tarca dated 1 November 1993

NT6 Statement of Fdward Artlww Easton dated 2 November 1993, and
attachments

NT7 Statement of evidence and submissions on behalf of Telstra
Corporation Limited

NTR Communigqué from the Counci] of Australian Governmens, Hobart,

dated 25 February 1994
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APPENDIX. S ~ Map of claim area, 5103 POX
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