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Summary of Major Recommendations 
 
Recommendation 1: 
The EPBC needs to have the objective of actually protecting the environment and conserving 
biodiversity.  
 
Recommendation 2 
The EPBC should establish clear bottom lines which guarantee environmental protection and 
conservation of biodiversity. 
 
Recommendation 3 
Given the extent of the climate and environmental crisis, in establishing environmental bottom 
lines, the onus of proof in the Act should be reversed so that only actions which can be shown 
to have no significant impact on matters of national environmental significance should be 
contemplated.  
 
Recommendation 4 
The scope of the EPBC needs to be enlarged by adding increased triggers for Commonwealth 
action, including triggers related to: 
• climate change,  
• water extraction,  
• land clearing,  
• wilderness protection,  
• landscape based and cross-state-border planning, and 
• any significant impact caused by a trading corporation. 
 
Recommendation 5 
The nature of the triggers in the Act should be changed so that once the EPBC is triggered, the 
Commonwealth has responsibility for and power over all environmental impacts. 
 
Recommendation 6 
Industry exemptions from the EPBC assessment and approval process unnecessarily limit the 
scope and effectiveness of the EPBC and the exemption for forestry operations conducted 
under RFAs should be removed. 
 
Recommendation 7 
The EPBC should explicitly recognise the right to procedural fairness for the community, and 
ensure that timelines are adequate to enable meaningful community participation. 
 
Recommendation 8 
Anyone with standing under the EPBC should be able to seek a review of the merits of key 
decisions made under the Act, including decisions as to: 
• whether an action is a controlled action (ie. subject to the EPBC),  
• approvals of actions,  
• listing of threatened species and communities, 
• heritage listings. 
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Recommendation 9 
An Environment Division of the Federal Court should be established to begin to build up the 
expertise to deal with the merit reviews of environmental issues. 

Recommendation 10 

To ameliorate the cost burden on community groups and individuals acting in the public 
interest to protect the environment, the EPBC should: 
• establish a litigation fund to fund important legal challenges under the Act (as per 

NSW fund); 
• incorporate clear provisions for orders that each side bear their own costs; or capping 

costs, or no costs awards against applicants should bona fide public interest challenges 
lose in court; 

• reinstate the original s478 provisions preventing the Federal Court from requiring 
undertakings for damages as a condition for granting interim injunctions. 

 
Recommendation 11 
Regional planning, strategic assessment and other assessment, approval and planning tools 
which take a whole of landscape or environmental processes approach should be developed 
within the Act (with strong, enforceable environmental bottom lines) to move the focus away 
from individual actions/species and towards ecological processes and cumulative impacts on 
those processes. 
 
Recommendation 12 
Any climate change trigger should take account of the cumulative impacts of greenhouse gas 
emissions. 
 
Recommendation 13 
To the extent that a climate change trigger is developed for assessment of individual projects, 
the trigger should be that any development that produces over 25,000 tonnes of CO2 
equivalent (gross) per year is a matter of national environmental significance. 
 
Recommendation 14 
Should the exemption from EPBC assessment and approval for RFA forest operations remain 
in the Act, then (at a minimum) additions should be made to s42 adding to the exceptions to 
the RFA exemption. The s42 additions should include operations that are: 
(d) the subject of a Federal Court finding that the RFA and the operation itself does not protect 
listed threatened species, communities or migratory species; or 
(e) part of RFA forestry operations where the gross carbon emissions from all RFA operations 
exceed 25,000 tonnes per year. 

Recommendation 15 
Given the extent of the environmental crisis and the failure of the EPBC to deal with many 
aspects of this crisis, the government review of the Act should be conducted by a person, 
organisation or process who/which: 
• is truly independent of government; 
• understands the implications of climate change for all areas of the environment 
• has expertise in broad-scale environmental processes and the cumulative impacts of 

processes on species 
and that the review should look at all aspects of the Act, including its structure and framework. 
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Introduction 
 
The Wilderness Society Inc (TWS) is an independent, self-funded non-profit 
organisation that seeks to protect, promote and restore wilderness and natural 
processes for the ongoing evolution of life on earth. Established in 1976 to protect the 
Franklin River in Tasmania, TWS has since played an important role in many of 
Australia’s most important and effective environment campaigns, including the 
protection of the Daintree, Shelburne Bay, Kakadu, Ningaloo Reef, Victorian and 
South Australian mallee wilderness and the forests of south eastern Australia. 
 
The Wilderness Society thanks the Senate Committee for the Environment, 
Communications and the Arts for the opportunity of making a submission to this 
Inquiry. As one of Australia’s leading environment advocacy organisations, we want 
to see strong federal environmental laws that ensure the protection of biodiversity and 
key ecological processes. We are alarmed by the ongoing and increasing threats to our 
environment, including most obviously those caused or exacerbated by climate 
change. We are concerned that the EPBC, in its current form, is not up to the task of 
addressing these threats and protecting our natural environment. 
 
Most of TWS’s experience of and engagement with the EPBC Act is in relation to 
project assessment and approvals and heritage issues. In its 8 year history, only a 
handful of environmentally damaging actions have been stopped under the EPBC. 
Many more have been approved, and we note various submissions to the Inquiry that 
suggest that the EPBC has made no difference to on ground environmental issues.1 
When The Wilderness Society recently challenged the fast-tracked approval process 
for Gunns pulp mill, the Federal Court found that the EPBC did not require procedural 
fairness and natural justice for the community and allowed a corporation to effectively 
process shop, but it did not allow the Commonwealth to consider the impact on forests 
of the largest pulp mill in the Southern Hemisphere.2 Regardless of the rights or 
wrongs of the mill, this finding (upheld on appeal3) points to major flaws in the 
EPBC.  
 
Our submission is divided into two parts. The first deals with what we see as 
fundamental structural or architectural problems with the EPBC. In this context we 
examine the objects of the Act and the lack of environmental bottom lines, and then 
consider issues raised in a joint letter from many of Australia’s leading environment 
groups to the Minister for Environment, Heritage and the Arts on 23 May this year. A 
copy of the letter is attached here as Appendix 1.  
                                                 
1  See for instance, submissions from Conservation Council of WA and the Aldinga Landcare 

Group. We also note and welcome the recent decision to protect Cassowary habitat at Mission 
Beach in Queensland, but the Minister himself noted that this was only the second time a 
proposal has been rejected as being “clearly unacceptable”. Hon Peter Garrett, Media Release, 
“Decisive Action to Protect Mission Beach Cassowaries”, 28 July 2008 at 
http://www.environment.gov.au/minister/garrett/2008/pubs/mr20080728a.pdf

2  The Wilderness Society Inc. v The Hon. Malcolm Turnbull, Minister for the Environment and 
Water Resources [2007] FCA 1178. 

3  The Wilderness Society Inc. v The Hon. Malcolm Turnbull, Minister for the Environment and 
Water Resources [2007] FCAFC 175. 

http://www.environment.gov.au/minister/garrett/2008/pubs/mr20080728a.pdf
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These fundamental architectural issues are relevant as they underpin the issues raised 
in the terms of reference for the Inquiry. They are a crucial starting point for any 
review of the operation of the Act. Without consideration of these issues, any 
recommendations from the Committee will be less than complete and the 
effectiveness of any changes will be undermined. On the other hand, should the 
Committee deal with the fundamental problems with the EPBC, its report will be a 
valuable catalyst for consideration of changes necessary to fully protect the 
environment and biodiversity in Australia. 
 
The second part of our submission comments on specific aspects of the EPBC under 
the Inquiry’s terms of reference. 
 
Furthermore, the Wilderness Society is very concerned with the operation of heritage 
issues under the EPBC. The Inquiry terms of reference do not include heritage, that is 
the operation of the World Heritage List and the National Heritage List. The 
Wilderness Society believes that the Inquiry should recommend a full review of 
heritage as part of the formal statutory EPBC review. See Appendix 2 for an outline 
of the major legislative issues relating to heritage protection. 
 
 
EPBC Architecture 

Objects and lack of environmental bottom lines 
The first and most obvious problem with the EPBC which colours all its operations is 
that the Environment Protection and Biodiversity Conservation Act 1999 does not 
require the protection of the environment or the conservation of biodiversity. This is 
evident in the formal objects of the Act and in the numerous places where the Minister 
has absolute discretion to not act to protect the environment or conserve biodiversity. 
 
Section 3 of the EPBC outlines the objects of the Act, including, crucially, to “provide 
for the protection of the environment…” [s3.1(a)] and to “provide for the protection 
and conservation of heritage” [s3.1(ca)]. As was confirmed in the recent Wielangta 
Forest case, “providing for protection” is different from actually protecting – all that 
is required is to “provide for” is that prescriptions are put in place to deal with a 
problem, even if (as in the Wielangta case) those prescriptions do not actually protect 
the environment. 4  
 
Similarly, s3(1) (b) and (c) set objects to “promote ecologically sustainable 
development…” and “to promote the conservation of biodiversity…”. This promotion 
does not require ecologically sustainable development or the conservation of 
biodiversity, just that they be promoted. 
 
In total, according to s3, the EPBC promotes, provides for, assists, recognises, 
strengthens, adopts, enhances and includes various things, but does not actually 
protect or require protection of anything. 

                                                 
4  See Brown v Forestry Tasmania (No 4) [2006] FCA 1729; and Forestry Tasmania v Brown 

[2007] FCAFC 186, para 72-73, 80 and 92. 
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Various of the Acts which the EPBC replaces were much more prescriptive. For 
instance, S13(1) of the World Heritage Act 1983 banned damaging activities on world 
heritage properties without the Minister’s consent, and that consent required the 
Minister to have regard to “only to the protection, conservation and presentation” of 
the property [s13]. By contrast the EPBC only deals with significant impacts on world 
heritage values and allows the Minister discretion to approve damaging actions and in 
considering this the Minister is required to take account of social and economic 
factors as well as environmental protection [EPBC s136.1(b)].  
 
Recommendation 1: 
The EPBC needs to have the objective of actually protecting the environment and 
conserving biodiversity.  
 
The wording of the Objects of the Act flow through and colour the rest of the 
legislation and the operations conducted under it. The result is that there are often no 
environmental bottom lines.  
 
This applies, among other things, to: 

• The process for assessing and approving actions which impact on matters of 
national environmental significance (NES) where there is no requirement to 
protect those NES matters  [indeed s136.1(b) requires that in approving an 
action, social and economic issues need also to be considered];5 

• The process for assessing and adding to the National Heritage List where even 
the decision as to what to assess (as well as the decision as to whether to add a 
property to the List) is based on Ministerial discretion not on an independent 
review of heritage values; 

• The Bilateral Agreements mandating state assessment processes which have 
no minimum environmental standards which must be met; 

• The listing of threatened species/communities which (since the 2006 
amendments) is not required to be kept up to date (hence the current backlog 
of unprocessed nominations).6 

 
In terms of the assessment and approval of actions which will impact on NES matters, 
timber company Gunns Ltd’s counsel said it best in the Lawyers for Forest challenge 
to the decision to approve the pulp mill: “the Minister has absolute discretion in 
approving a project – there are a number of things that the Minister must take account 
of, but no criteria for environmental protection that had to be met.”7 Indeed, Gunns’ 
counsel noted that the whole logic of the Act, the only reason it is triggered in relation 
to a proposed development, is if there will be a negative impact on an NES matter – 
so the Act accepts and is premised on damage to the environment.  
 
For The Wilderness Society this highlights a fundamental problem with the approach 
of the Act – its logic is the wrong way around. The approach is largely one based on 
                                                 
5  This is in contrast to some of the Acts which preceded the EPBC where, for instance, s13(1) of 

the World Heritage Act 1983 required the Minister to have regard to “only to the protection, 
conservation and presentation” of the world heritage properties. 

6  In this context, we endorse the analysis in Section 1 of the IFAW submission. 
7  From notes taken by Greg Ogle of Gunns’ counsel, Graeme Uren, 18 July 2008, Lawyers for 

Forest v Minister for Environment, Heritage and the Arts & Anor, VID 1112 of 2007. 



TWS Submission to the Senate Economics Committee Inquiry on NFP Disclosure 7 

assessments and approvals of one-off activities and the mitigation of the impact of 
those activities. (Similarly, the listing and protection of threatened species generally 
implies that those species are treated separately8). Yet, the natural environment simply 
does not work that way. Conservation biology shows the connectedness of natural 
processes. The most obvious example is climate change – the cumulative impact of 
human caused carbon emissions. The whole structure of the approval regime under 
the Act (based on individual projects) runs counter to recognising these fundamental 
natural processes. 
 
One clear exception to this singular approach is the strategic assessment regime which 
is currently being developed in the Kimberley. The approach of looking at landscape 
scale environmental management is certainly something that TWS applauds in theory, 
but the lack of environmental bottom lines in the Act may cripple the effectiveness of 
this approach in practice. Without any mandatory environmental bottom lines, the 
strategic assessment may simply licence environmentally destructive activities (see 
Recommendation 11 below). 
 
TWS believes that protection of the environment should be the bottom line and the 
onus of proof in the Act should be reversed. Again, to take climate change as the 
example, “does this project have a significant adverse impact on climate change” is 
simply the wrong question to ask. The question should be, “given the reality and 
threat of climate change, can this project show that it will have no significant impact9 
on climate change?” – and if not, it should not be approved. 
 
Recommendation 2 
The EPBC should establish clear bottom lines which guarantee environmental 
protection and conservation of biodiversity. 
 
Recommendation 3 
Given the extent of the climate and environmental crisis, in establishing 
environmental bottom lines, the onus of proof in the Act should be reversed so that 
only actions which can be shown to have no significant impact on matters of 
national environmental significance should be contemplated.  
 

Scope and application 
The EPBC was drafted based on existing environmental legislation and was limited 
by the constitutional powers of the Commonwealth as then understood. The “triggers” 
for Commonwealth action are those issues where the Commonwealth was seen to 
have constitutional responsibility. In addition, there are a number of exemptions from 
the operation of the Act, most notably, forestry operations covered by Regional 
Forestry Agreements. As the May joint letter of the various environment groups to the 

                                                 
8  On this point we note the submission of the Environment Institute of Australia and New 

Zealand where the number one reason the majority of its professional members surveyed said 
the EPBC was not working was the emphasis on species rather than on biodiversity (structure, 
function, composition). 

9  We note that other environment groups have raised issues with the operational definition of 
significant impact, and we would welcome a review of that, but it does not change the 
structural point we make here. 
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Minister notes, these severely limit the operation and effectiveness of the Act, 
particularly in terms of assessment and approval of actions. 

Triggers 
The most obvious failing here is the lack of a trigger to consider impacts on 
greenhouse gas emission and climate change. There is clearly now constitutional 
power to add this pursuant to Australia’s signing of the Kyoto Protocol, but other 
environmental issues would still remain outside the Act. For instance, in relation to 
Gunns’ controversial pulp mill, the Minister constantly pointed out that he could not 
consider air pollution issues, odour emissions, greenhouse issues, water or forest 
impacts. Given that the sheer size of the proposed mill (if it is built) and the potential 
implications for forestry, carbon pollution and sequestration, and the local 
community, there is a clear problem in scope of the EPBC. 
 
When the EPBC was first introduced, it was clearly contemplated that more triggers 
would be added over time.10 To date, no new triggers have been added. However, 
fixing the scope of the Act may not be as simple as adding more triggers. TWS sees 
three possible ways forward (within the notion of triggers – although as above, this 
framework can only be supported if the logic of the triggers is reversed). 
 

1. Additional triggers could be added to give the Commonwealth power to act 
on matters like climate change, water, wilderness protection and landscape 
based and cross-state-border planning. 

2. Revamped trigger mechanism so that once the Act was triggered, the 
Commonwealth would have power to assess all environmental impacts.  

3. An umbrella trigger could also be added using the Commonwealth’s 
constitutional power to make laws with reference to corporations, thus 
allowing the EPBC to cover any environmental impact of a trading 
corporation. 

 
The first proposal (that additional triggers are needed) is simply impossible to argue 
against if there is to be a meaningful role for the Commonwealth in environmental 
protection. The second would better reflect the connectivity of natural processes in the 
environment and give a more consistent and wholistic assessment process (rather than 
having some aspects of a project assessed at the state level and some at the federal 
level). The third would give the Commonwealth a clear mandate for environmental 
protection and this scheme has been used in industrial relations. 11 We believe that the 
protection of the environment is no less a national issue and no less important then 
industrial relations, but we also recognise that the proposal is not without political and 
philosophical problems. 
 
Recommendation 4 
                                                 
10  “Robert Hill also understood the need for the EPBC Act to evolve to consider new triggers for 

environmental protection. In 1999, when discussing the act’s triggers, he stated that: '... it will 
be an evolving situation reflecting community attitudes and what really is seen as the best and 
most appropriate mix at the time,'”  Anthony Albanese, Hansard, 30 October 2006 on the 
Environment and Heritage Legislation Amendment Bill (No.1) 2006  

11  The Commonwealth’s “corporations power” as was used in introducing Work Choices and 
was found by the High Court to be constitutional. New South Wales v Commonwealth [2006] 
HCA 52; 81 ALJR 34; 231 ALR 1. 
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The scope of the EPBC needs to be enlarged by adding increased triggers for 
Commonwealth action, including triggers related to: 
• climate change,  
• water extraction,  
• land clearing,  
• wilderness protection,  
• landscape based and cross-state-border planning, and 
• any significant impact caused by a trading corporation. 
 
Recommendation 5 
The nature of the triggers in the Act should be changed so that once the EPBC is 
triggered, the Commonwealth has responsibility for and power over all 
environmental impacts. 

Exemptions 
As will be detailed below, we believe that the Regional Forestry Agreements have 
failed to protect biodiversity and we see no reason for industry specific exemptions 
from Commonwealth environment laws. This is particularly the case where, as in the 
case of forestry, the industry has a major impact on climate issues by virtue of the 
current destruction of the carbon store in native forests.12 Yet the forestry industry 
enjoys exemption from the EPBC by virtue of RFAs which were established without 
any reference to greenhouse issues. It should also be noted that if climate change were 
simply added as a trigger alongside the other triggers, then forestry would continue to 
enjoy this exemption so even then, the climate change impacts of forestry would not 
be covered. 
 
Recommendation 6 
Industry exemptions from the EPBC assessment and approval process 
unnecessarily limit the scope and effectiveness of the EPBC and the exemption for 
forestry operations conducted under RFAs should be removed. 
 

Public participation 
The EPBC recognizes the importance of public participation in environmental 
regulation by mandating consultation processes and through section 487 which gives 
individuals and environment groups who have operated for 2 years standing to 
challenge a decision under the Act. These are welcome provisions, but our experience 
has been that there are still a range of resource and legislative barriers to full public 
participation. 
 
Given that the Federal Court has found that the public has no right to procedural 
fairness beyond the processes mandated in the Act,13 there is a need to increase the 
                                                 
12  A recent report from Australian National University researchers suggests that the amount of 

carbon stored in old growth forests is many times more than originally calculated and that 
logging is therefore a significant carbon loss event. See Brendan G. Mackey, Heather Keith, 
Sandra L. Berry and David B. Lindenmayer, Green Carbon: The role of natural forests in 
carbon storage, (ANU: Canberra, 2008) 

13  The Wilderness Society Inc. v The Hon. Malcolm Turnbull, Minister for the Environment and 
Water Resources [2007] FCA 1178. 
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mandatory public consultation periods. This is particularly important where 
community groups and individuals may be vitally interested in actions under the 
EPBC but work and business commitments limit their time – eg. a 10 day consultation 
period may only give people who are not professional environmentalists a few late 
nights and a weekend to get all the information and make a submission. 
 
Recommendation 7 
The EPBC should explicitly recognise the right to procedural fairness for the 
community, and ensure that timelines are adequate to enable meaningful 
community participation. 

Merits Review 
Given the level of environmental crisis, it is important that the Minister gets key 
decisions right. It is not enough just to know that the decisions have been made 
according to the law if the result is the destruction of the environment. The basis for 
challenging decisions under the Act needs to be expanded by allowing merits reviews 
of key decisions. Currently major decisions like approvals of environmentally 
damaging projects are only subject to judicial review. In practice this means that as 
long as the reasons for a decision are carefully written so that they tick all boxes and 
are not irrational, decisions are very difficult to challenge – even where they may lead 
to major environmental damage. 
 
A related issue arises from this as to the appropriate forum for such legal review. 
Some states have specialist environment courts and a similar arrangement at a Federal 
level would be preferable to having merits review in the existing lists in the Federal 
Court or the Administrative Appeals Tribunal. However, as a less resource intensive 
option or a first step, it may be appropriate that an Environment Division within the 
Federal Court be established to deal with EPBC matters. 
 
Recommendation 8 
Anyone with standing under the EPBC should be able to seek a review of the merits 
of key decisions made under the Act, including decisions as to: 

• whether an action is a controlled action (ie. subject to the EPBC),  
• approvals of actions,  
• listing of threatened species and communities, 
• heritage listings. 

 
Recommendation 9 
An Environment Division of the Federal Court should be established to begin to 
build up the expertise to deal with the merit reviews of environmental issues. 

Costs 
The costs of legal challenges provide enormous barriers for full public participation in 
the environment protection regime. Pro bono assistance is limited and the costs of 
briefing a properly resourced team may be around $100,000 per case (not counting 
appeals).  
 
In addition, and perhaps more of a disincentive to public interest litigation is the 
spectre of being liable for the other side’s costs if you lose. This could be $200,000 - 
$300,000 in the first instance, and the same again on appeal. And this all assumes that 
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the litigation is not stifled by an order for security for costs, or undertakings for 
damages for interim injunctions (the latter being ruled out of the original EPBC, but 
opened up by the 2006 amendments to s478). 
 
The community has benefitted from challenges to EPBC decisions both in terms of 
getting better environmental outcomes and in being able have greater confidence in 
the decision making process. Individuals and community groups should not have to 
bear heavy financial burdens and risks for acting in the public interest in bringing 
such cases.14

Recommendation 10 
To ameliorate the cost burden on community groups and individuals acting in the 
public interest to protect the environment, the EPBC should: 

• establish a litigation fund to fund important legal challenges under the Act 
(as per the NSW fund); 

• incorporate clear provisions for orders that each side bear their own costs; 
or capping costs, or no costs awards against applicants should bona fide 
public interest challenges lose in court; 

• reinstate the original s478 provisions preventing the Federal Court from 
requiring undertakings for damages as a condition for granting interim 
injunctions. 

Resources and Enforcement 
Since its inception, the processes mandated under the EPBC have been chronically 
under-resourced resulting in backlogs in processing and assessing threatened species 
listings, and there have been only a couple of successful prosecutions under the Act. 
The resourcing problem is most clearly evident in the 2006 amendments to the Act. 
The original Act required the Minister to keep threatened species lists up to date, but 
with lack of resources this proved impossible so instead of the government finding 
more resources, the Act was changed to ‘relieve’ the obligation to keep the lists up to 
date. This is simply the most obvious example of a chronic problem of under-
resourcing, and underpinning this, a lack of political will.  
 
It seems incredible given the level of threats to key species and critical habitats, and 
the overarching social, economic and environmental threat posed by global warming, 
that there should be a lack of political will and resources to protect the environment. 
We therefore again draw the Committees’ attention to the recommendations of the 
letter from a range of major environment groups to Minister Garrett of 23 May 2008, 
and the call for the government to: 

• Devote a level of resources to implementation and enforcement of the EPBC 
Act commensurate with the consequences for the nation of allowing 
environmental degradation to continue on its current path; and  

• Utilise these resources to expedite a range of critical actions including 
assessment, listing and threat recovery processes and to enforce compliance 
with the Act generally. 

 
                                                 
14  A fuller account of the issues around costs and public participation can be found in a recent 

article: Chris McGrath (2008) “Flying foxes, dams and whales: Using federal environment 
laws in the public interest,” in Environmental and Planning Law Journal, Vol 25, pp 324 -359. 
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Specific Comments on Terms of Reference 

c. Cumulative impacts of EPBC approvals on threatened species 
and ecological communities 
In the Wielangta forest case Justice Marshall took account of cumulative impacts of 
forest operations on the survival of the Tasmanian wedge tail eagle, the swift parrot 
and the Wielangta stag beetle, but this has not always been the case judicially or in the 
department.15 As noted above, the structure of the EPBC is not well-equipped to deal 
with cumulative impacts as the Act is individual project and species based. 
 
For instance, white box woodlands are recognised by the EPBC as a critically 
endangered ecological community. They are recognised as being highly vulnerable 
and valuable both for the plants they contain as well as their role in supporting 
populations of EPBC listed threatened fauna, such as the Swift Parrot and Regent 
Honeyeater.16 This recognition of the absolute value of the remaining areas does not 
appear to be reflected in the approval of the expansion of the Moolarben Coal Mine 
(2007/3297).17  This was the third approved development in the Mudgee area likely to 
have significant impacts on White Box - Yellow Box - Blakely's Red Gum Grassy 
Woodlands and Derived Native Grasslands.  
 
The Moolarben decision itself does not recognise the cumulative effect of other 
approvals for development of this critically endangered community.  Further, the 
conditions attached, including the use of offsets and re-vegetation do not address the 
absolute nature of the problem of loss of further area of the very scarce good 
condition and mature remnants of this community.  In this case, any loss was a 
substantial loss and could not be “offset”. Such cases of repeated compromise 
outcomes accumulate to deliver substantial impacts on species and communities that 
are theoretically given the highest level of protection. 
 
These examples, and our concern noted above that any project by project, species by 
species approach is ill-suited to dealing with cumulative impacts, leads TWS favour 
regional and strategic assessment approaches, but only if there are strong 
environmental bottom lines. If there are no environmental bottom lines (as in the 
RFAs), then the strategic assessment approach will not only not take account of 
cumulative impacts, it will license the destruction of biodiversity. 
 
Recommendation 11 
Regional planning, strategic assessment and other assessment, approval and 
planning tools which take a whole of landscape or environmental processes 
approach should be developed within the Act  - with strong, enforceable 
                                                 
15  For example, in a judgment in relation to the Wonthaggi desalination plant, Justice Heerey 

endorsed a decision making process which specifically ignored the cumulative impact of 
human activity on climate change. Your Water Your Say Inc v Minister for the Environment, 
Heritage and the Arts [2008] FCA 670 at para 15. 

16  S. Prober, K Thiele and E Higginson, (2001), "The Grassy Box Woodlands Conservation 
Management Network: Picking up the pieces in fragmented woodlands" Ecological 
Management and Restoration 2 (3)179-188. 

17  Approval decision at 
http://www.environment.gov.au/epbc/notices/assessments/2007/3297/approval-decision.pdf 
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environmental bottom line -  to move the focus away from individual actions/species 
and towards ecological processes and cumulative impacts on those processes. 

d. effectiveness of responses to key threats within the EPBC, 
including land clearing, climate change … 
The first point to make in relation to this term of reference is that climate change is 
not a threat identified in the EPBC. As noted above, this is a fundamental problem 
with the Act. Given previous Labor Party comments on the need for a climate change 
trigger,18 we assume that the government will be looking to introduce such a trigger. 
Again, any climate change trigger which only works in the current framework of 
individual projects will be limited in its effectiveness, and should be altered to take 
account of the cumulative impacts of greenhouse gas emissions. 
 
Recommendation 12 
Any climate change trigger should take account of the cumulative impacts of 
greenhouse gas emissions. 
 
Recommendation 13 
To the extent that a climate change trigger is developed for assessment of individual 
projects, the trigger should be that any development that produces over 25,000 
tonnes of CO2 equivalent (gross) per year is a matter of national environmental 
significance. 

e. the effectiveness of Regional Forest Agreements in protecting 
forest species and forest habitats where the EPBC does not 
directly apply 
Contrary to the submission of the industry funded, Timber Communities Australia, the 
RFAs have not protected forest species and forest habitats. Large scale clearfelling 
and burning of forests continues most notably in Tasmania and Victoria with 
significant impacts on resident forest species. In June 2007 The Wilderness Society 
and the Huon Valley Environment Centre produced a detailed report on threats to 
Tasmania’s World Heritage Values from (RFA) logging operations which noted 
threats from: 

• loss of wilderness quality, 
• loss of visual quality, 
• impacts on rare and endangered species,  
• fire escape,  
• weed and disease incursion, and  
• risk from increased human access.  

                                                 
18  National Platform and Constitution 2007, Australian Labor Party, Chapter 9 No 24,  p 137 

‘Labor will introduce a climate change trigger in the Environment Protection and Biodiversity 
Conservation Act so that major new projects are assessed for the climate change impact as part 
of any environmental assessment process.’ See also the Senate Standing Committee on 
Environment, Communications, Information Technology and the Arts minority report of 
Labor and Australian Greens senators, Environment Heritage Legislation Bill (no.1) 
[Provisions] at pg 70; Peter Garrett, (6 April 2005), Australia after Kyoto, Speech to the 
Sydney Institute; Anthony Albanese, Hansard, 30 October 2006 on the Environment and 
Heritage Legislation Amendment Bill (No.1) 2006. 
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• the impact of forestry operations on world heritage values and the World 
Heritage Area. 19  

 
These types of impacts are a concern in all high conservation area forests, but if they 
can’t be controlled in and around World Heritage areas where the EPBC has a direct 
role (because of s42), there is little confidence in the environmental credentials of 
either the EPBC or the RFA.  
 
The clearest example of the failure of the RFAs to protect forest species is the 
Wielangta forest where, after an extensive inquiry, the Federal court found that the 
measures put in place to protect relevant threatened species would not actually protect 
those species.20 The Full Court Appeal did not challenge this finding, but simply 
found that “all that was required was that the RFA establish a structure or policy 
framework which facilitates or enables the creation or maintenance” of a system to 
protect species – in this case, a CAR Reserve System and management 
prescriptions.21 The fact that neither the management prescriptions nor the CAR 
system actually protect the relevant species was not deemed relevant. This finding in 
relation to the operation of the EPBC is simply embarrassing. 
 
The failure of the RFA to protect threatened species was confirmed in the 
amendments to s68 of the Tasmanian RFA which simply proclaimed by fiat (rather 
than by any scientific understanding) that the CAR system protected the species – thus 
further removing the real threats to endangered species from the jurisdiction of the 
EPBC. 
 
We also note that the RFAs were not designed to, and did not take account of climate 
change – either the greenhouse emissions of forest harvesting, or the impact on the 
carbon stored in old growth forests. Even if one accepted that forestry operations 
should be exempt from the EPBC because they are covered by the RFA processes, the 
climate change impacts of forestry operations are not covered and should not be 
exempt. 
 
In this context, we refer to and repeat recommendation 6 above – that the current 
exemption from the EPBC assessment and approval process for forestry operations 
conducted under the RFAs should be removed. However, if the exemption were to 
remain then at a minimum the exemption itself should be circumscribed to take 
account of some of the failings of the RFA. Paragraph 42 of the EPBC already 
provides that a number of exceptions where the general RFA exemption does not 
apply. This could be expanded to include where there is a proven failure to protect 
species, or where the greenhouse gas trigger would be brought into play if it were not 
for the exemption for RFA forest operations.  
 
The wording of the changes to the EPBC will need to be carefully considered but we 
recommend using the threshold and the focus on gross rather than net emissions based 
                                                 
19  The Wilderness Society and the Huon Valley Environment Centre, A statement of threats to 

World Heritage Values from logging in Tasmania: A response to state party report WHC-
06/30.COM/7B. The report is available from TWS if the Senate Committee needs it. 

20  Brown v Forestry Tasmania (No 4) [2006] FCA 1729 
21  Forestry Tasmania v Brown [2007] FCAFC 186, para 72-73, 80 and 92. 



TWS Submission to the Senate Economics Committee Inquiry on NFP Disclosure 15 

on the logic of the recommendations of the Garnaut Green Paper for emissions 
trading. As other industries can not use offsets to account for their carbon emissions 
so it is important to focus on ‘harvesting’ operations (which is a great net carbon loss 
event) rather than on all forestry operations (which includes the planting and 
management of trees). Given the relative inefficiency of carbon sequestration and 
storage in plantation and regenerated forest compared to old growth forests, the gross 
emissions figure is clearly most appropriate. Further, because climate change impacts 
are the great exemplar of cumulative impacts, the assessment should be based on the 
cumulative impact of forest ‘harvesting’ – not on any single forestry operation. 
 
Recommendation 14 
Should the exemption from EPBC assessment and approval for RFA forest 
operations remain in the Act, then (at a minimum) additions should be made to s42 
adding to the exceptions to the RFA exemption. The s42 additions should include 
operations that are: 

(d) the subject of a Federal Court finding that the RFA and the operation 
itself does not protect listed threatened species, communities or migratory 
species; or 
(e) part of RFA forestry operations where the gross carbon emissions from 
any company, contractor or commercial entity’s operation exceeds 25,000 
tonnes per year. 

 
Final Recommendation 
From all of the above, and from a range of other submissions the Inquiry will have 
before it, it is clear that the EPBC is not functioning to protect Australia’s natural 
environment or biodiversity.  
 
We are aware that the government will also be conducting a mandatory review of the 
EPBC. The Senate Committee Inquiry provides a very useful start point for the 
mandatory review, but given the extent of the environmental crisis and the challenges 
posed by climate change and our continually threatened biodiversity, it is vital that the 
government inquiry look into the broad structural issues outlined above. The Senate 
Committee has made a major contribution to this by bringing forward in the 
submissions the evidence of the extent of the problem, and hopefully by 
recommending a major overhaul of the Act as per the previous recommendations. 
 
However, we believe that, if the Committee accepts the evidence and 
recommendations of The Wilderness Society and others who believe that the Act is 
failing to protect our environment, then the Committee should – on the basis of those 
findings – make recommendations to guide the government review. While we 
recognise that the Senate Inquiry and the mandatory review are separate processes, on 
the basis of the evidence before the Committee, we believe the Committee could 
make some recommendations along the following lines. 
 

Recommendation 15 
Given the extent of the environmental crisis and the failure of the EPBC to deal 
with many aspects of this crisis, the government review of the Act should be 
conducted by a person, organisation or process who/which: 
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• is truly independent of government; 
• understands the implications of climate change for all areas of the 

environment 
• has expertise in broad-scale environmental processes and the cumulative 

impacts of processes on species 
and that the review should look at all aspects of the Act, including its structure and 
framework. 
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APPENDIX 1: Environment Groups letter to the Minister 
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APPENDIX 2:  

ISSUES WITH HERITAGE PROTECTION UNDER THE EPBC 
 
Heritage listing and protection is an important aspect of nationhood. It should reflect 
and enhance our national sense of self and ensure icon-clad protection for the places 
we hold most dear. 
 
The current Federal heritage system was established in 2004, its elements and 
operations set out in amendments to the Environment Protection and Biodiversity 
Conservation Act (EPBC) in 2002 and 2006.  
 
The establishment of this national system was in line with a 1997 agreement by the 
Council of Australian Governments that each level of government should be 
responsible for protecting heritage at the appropriate level. Double-up across Federal, 
state and local government heritage provisions was seen as problematic.  
 
The National Heritage List (NHL) was established as the mechanism for protection of 
places of national heritage importance. The NHL was to replace the Register of the 
National Estate, a list of 13,000 places with little legislative protection.  
 
While in opposition the ALP criticized the EPBC’s Heritage system. Labor identified 
five criticisms of the original Heritage legislation in 2002. They are: 
 

1. The Australian Heritage Commission which had a broad range of functions 
was replaced by the Australian Heritage Council, which is only an advisory 
body.  

2. The narrowing of the definition of actions which trigger heritage 
consideration. 

3. The politicization of the heritage process. The decision to list a place shifted 
from being an independent, technical, merits based decision by the Australian 
Heritage Committee to one that lies with the Minister for the Environment and 
Heritage.   

4. The reduction of heritage protection with the shift of protection for ‘a place 
and its associated ‘values’ to simply ‘the values of the place’. 

5. The failure of the government to transfer Commonwealth places on the 
Register of the National Estate to the new Commonwealth Heritage List 22 

The Wilderness Society particularly endorses issues 1, 3 and 4.  

An Independent Heritage Body 

The Australian Heritage Commission, set up by the Whitlam government, was an 
independent body with responsibility not only to identify heritage but to promote and 
protect it. This delivered a much less politicized heritage list as well as a strong, 
independent advocate for heritage. It was replaced by a ministerial advisory body, the 
Australian Heritage Council. 
                                                 
22 Based on speeches by Gillard and Snowden, 12 November 2002 ‘Environment and Heritage 
Legislation Amendment Bill (No. 1) 2002, second reading, Hansard 



TWS Submission to the Senate Economics Committee Inquiry on NFP Disclosure 22 

As Tom Uren wrote,“The nation has the Australian Broadcasting Corporation as an 
independent body in relation to broadcasting and communications. We have the 
Reserve Bank on monetary matters and the economy. It is imperative that we have an 
independent authority on heritage and environment issues.”23

The Wilderness Society believes consideration should be given to re-establishing an 
independent body with broad ranging responsibilities for heritage protection. 

An independent listing process 

Ministerial discretion is built into every stage of the National Heritage listing process. 
After amendments in 2006, the government is no longer required to assess all 
community NHL nominations: only those recommended by the Australian Heritage 
Council. There is no transparency about the process for these decisions. The minister 
can approve or edit the assessment recommendations of the council. After the 
assessment the minster can once again intervene to approve or reject heritage listings. 
 
The Wilderness Society believes transparency in decision making needs to be built 
into the heritage assessment decisions and ministerial discretion removed. 
 
Protection of place and values, not just values 
 
After an international debate in the late 90s, The Operational Guidelines for the 
Implementation of the World Heritage Convention endorsed protection of not only the 
values for which a World Heritage site is listed but the integrity of the site itself. 24 
This approach can be dangerously reductionist. It makes no sense to allow a mine in 
the centre of the Daintree Rainforest because the forest type where the mine site is 
proposed is not listed as part of the World Heritage nomination. It is the entirety of 
that place which makes it special and protecting its integrity is essential.  
 
Currently the EPBC provides protection only for the values for which our Natural 
Heritage and World Heritage sites are listed, not the actual sites themselves. The 
Wilderness Society believes Australian law should reflect the obligations set out in 
the World Heritage convention and protect both the values which make these places 
special as well as the places themselves. 

                                                 
23 Uren, T, Heritage Body Should be above Party Politics, Canberra Times., 13 August 
24 The Operational Guidelines for the Implementation of the World Heritage Convention, paragraphs 
77-78 and 87-95 
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