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Parliament House

Canberra ACT 2600

By email only to eca.sen@aph.gov.au

Dear Committee Secretary,
Re: Submission on inquiry into the operation of the EPBC Act

I write in response to the Committee’s invitation for public submissions in relation to
the inquiry into the operation of the Environment Protection and Biodiversity
Conservation Act 1999 (Cth) (EPBC Act).

I note the Committee’s terms of reference.' I have addressed several of the issues raised
in the terms of reference in previous publications in relation to the EPBC Act
concerning bilateral agreements,” the Flying Fox Case,’ the Greentree Case,’ key
concepts under the EPBC Act,’ Japanese Whaling Case,® and the general operation of
the Act.” In 2006 I reviewed the operation of the EPBC Act for the 2006 Australian
State of the Environment Committee.®
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I wish to limit my submission to the inquiry to the lessons learnt during the first 10
years of the operation of the Act regarding the importance of public interest litigation to
promote enforcement and better decision-making under the Act. These matters relate
generally to the operation of the EPBC Act rather than the seven particular aspects of
the operation of the Act set out in the terms of reference.

In a recent article, a copy of which I have attached to this submission, I reviewed the
opportunities and obstacles for public interest environmental litigation under the EPBC
Act based on five case studies and a survey of all civil litigation under the Act.” The
case studies show that there is an important role for public interest environmental
litigation in Australia at a federal level in protecting the environment but also that there
are significant obstacles to such litigation. The threat of adverse costs is the most
significant obstacle to public interest environmental litigation at present. The lack of
merits review is another significant obstacle that restricts the ability of public interest
litigants to promote good decision-making under the EPBC Act. Resolving these issues
to promote enforcement and good decision-making under the EPBC Act is important
for the future operation and development of environmental law in Australia.

Peter Grabosky and Neil Gunningham emphasise in their leading work on designing
environmental policy the important roles of public interest litigants in modern
environmental legal systems, including their role as surrogate regulators. They suggest
governments can promote these roles (and thereby improve the operation of
environmental regulation) by directly subsidising public interest groups, making
donations to community groups tax deductable, improving access to information,
providing widened standing, and nurturing constructive engagement between business
and non-government organisations (NGOs)."’

Based on the analysis presented in my article and the principles for environmental
regulatory design advanced by Grabosky and Gunningham, the following measures
would substantially promote enforcement of the EPBC Act and good decision-making
under it:

1. Insert a provision in the EPBC Act or in the Federal Court Rules allowing public
interest litigants to apply to the Federal Court at the beginning of a case for a public
interest costs order to avoid the usual rule as to costs as recommended by the
Australian Law Reform Commission in 1995'" or modelled on s 49 of the Judicial
Review Act 1991 (QId).

2. Re-insert s478 into the EPBC Act to remove the requirement to provide an
undertaking as to damages when seeking an interim or interlocutory injunction
under the Act.

3. Re-establish government funding (legal aid) for public interest environmental
litigation at a federal level for cases having substantial legal merit and administer it
in a similar manner to the existing New South Wales Legal Aid scheme.
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(2008) 25 EPLJ 324.
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4. Provide merits review by the Administrative Appeals Tribunal of decisions under
ss 75 and 133 of the EPBC Act in accordance with the recommendations of the
Administrative Review Council.'?

The first of these recommendations would be likely to be largely cost free for the
government and would greatly alleviate the current threat of adverse costs orders for
public interest environmental litigants.

I would be happy to speak to the Committee should any clarification of these
recommendations be required or if I can assist the Committee with any other aspects of
the terms of reference of the inquiry.

Kind regards

Chris McGrath

12 Administrative Review Council, What Decisions Should be Subject to Merit Review? (AGPS,
Canberra, 1999) at [1.3], http://www.ag.gov.au/agd/www/archome.nsf (viewed 25 July 2008).
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