Duties of the Committee

Section 243 of the Australian Securities and Investments Commission Act 2001 sets out
the Parliamentary Committee's duties as follows:

(@  toinquire into, and report to both Houses on:

() activities of ASIC or the Panel, or matters connected with such activities,
to which, in the Parliamentary Committee's opinion, the Parliament's attention should be
directed; or

(i)  the operation of the corporations legislation (other than the excluded
provisions), or of any other law of the Commonwealth, of a State or Territory or of a
foreign country that appears to the Parliamentary Committee to affect significantly the
operation of the corporations legislation (other than the excluded provisions); and

(b)  to examine each annual report that is prepared by a body established by
this Act and of which a copy has been laid before a House, and to report to both Houses
on matters that appear in, or arise out of, that annual report and to which, in the
Parliamentary Committee's opinion, the Parliament's attention should be directed; and

()  toinquire into any question in connection with its duties that is referred to
it by a House, and to report to that House on that question.



Vi



Table of Contents

Members of the COMMITIEE..........covvi i i
Duties of the COMMITIEE ........oooviiiii e vV
ADBDIEVIALIONS ..o Xi
ReCOMMENAALIONS .......veiiiie e Xiii
(O gT-T o] (=] ol PR OR T SUPR TP PP 1
Introduction and background to the INQUINY ..., 1
CondUCt OF the INQUINY ..o e 1
Background to the INQUITY ......cceeiuioiieie e 1
Previous committee inquiry into financial products and services in Australia......4
Structure Of the FEPOIT.......ce i e 11

(O T T 0] (=] S SR 17
Provisions 0f the BillS ... 17
Corporations Amendment (Future of Financial Advice) Bill 2011 ..................... 17
Corporations Amendment (Further Future of Financial Advice Measures) Bill
2001 oot b ettt ereereerearenrenrens 21

(O T T 0] 1=] g SRS 27
Annual fee disclosure and the opt-in obligations...........c.ccccvvevieiieiieiie e 27
SUDMITEEI'S VIBWS .....viicciie ettt ettt e st are e enne e saneereas 28
COMMITIEE VIEW ... .eieiie ettt et e et e et eente e e e ante e nneeenneeennes 38

(@4 T T 0] (=] SRS 43
Views on the introduction of a statutory 'best interests' duty for financial
16 1Y 1 PRSP R PP 43
Support for a statutory 'best interests' duty for financial advisers.............c.......... 43

Formulation of the 'best INterests’ Provisions ..........cccocveiieieeiiiie s 44



Views of submitters on the 'best interests' provisions in section 961B................ 46

Ability for advisers to provide scaled advice under the new duty ....................... 53
Scope of the best interests duty and proposed Carve-outS..........cccocevvveriveivesenennn 58
CRAPTEE 5. bbb 63
Bans on conflicted remMuUNEration ...........c.ooeoieiiiniiiinene e 63
SUDMITEEIS' VIBWS ...ttt 66
GENEIAL AUVICE ...ttt e 67
VOlUME-DASEd rEDALES .......ccoiviiiiieiieee e 68
Risk insurance inside SUPErannUAatioN ............ccceevueiieiieseesie s, 76
Asset-based fees on borrowed amounts ..o 84
Grandfathering ProVISIONS .........cooiiiiiiiie e 87
Technical amendments and 'drafting anomalies'............cccooevvieviieiieiie i, 89

(@4 T T 0] (=] G SRS 91
Volume based fees and anti-avoidance provisions and soft-dollar exceptions
............................................................................................................................. 91
Volume-based Shelf-Space fEES .......cccceiie i 91
ANti-aV0IdaNCe PrOVISIONS.......ciiiiiiiieiiitisieeie sttt sreas 96
SOft-dolar DENETIES ..o 97
SCrUtiNY OF BillS....c.veoeeeece e 103

(@4 T T 0] (=] SRR 105
The matter of carve-outs: basic banking, stockbroking and the timeshare
INAUSTEIY <.t b et b et 105
Carve-out for basic banking Products .........ccceeverieiienieiisie e 105
StoCKDIrOKING CArve-0UL .........c.ccouiiiiiecie e 114

The timeshare INAUSEIY .........ooveiie e 116

viii



CRAPLEE 8. e 119

Discretionary powers of the Australian Securities and Investments

COMIMUISSION ..ttt ettt ettt e bbb e e e b e 119
SUDMITIEIS' VIBWS ....eiiiiiie ettt ettt et enaeanee e 121
CRAPTEN ... e 127
The projected impact of the FOFA reforms on the financial advice industry
........................................................................................................................... 127
The projected impact 0N INAUSTIY ........coiiiiiiiie e 127

(@4 gF- T 0] (=] b SRR 139
The consultation process and implementation timeframe......................... 139
The CONSUITALION PrOCESS .....veevveeiieiie sttt e sre e reenreenae s 139

The implementation tIMeframe ... 144
Concluding comments and a final recommendation .............cccccevivevienienieeneen, 149
Dissenting Report by Coalition members of the Committee....................... 151
Impact of FOFA on the financial advice iINdUSEIY .........cccoccvviniinieniencceen 154
FOFA Regulatory Impact Statements fail government's own process
FEOUITEIMIBIES ..ottt ettt ettt ettt e s neeenaesneesreesnee e 156
Unrealistic Implementation TIMeframe .........ccccoooeieiie i 159
Opt-in will add unnecessary additional costs and red tape ..........ccccccvevvevieennenn, 160
Retrospective Fee Disclosure Statements — not part of the government's proposed
changes until the 1ast MINULE ...........cccviiiie i 163
BeSt INTErestS DULY ....c.vviiiiiic s 166
Providing SCaled AQVICE .........ooiiiiiiieie e 168

The government’s confused and ever-changing position on Risk Insurance inside
SUPEIANNUALION .....tieitietiete ettt s e bt et e e bt e nbeenbeenbeenbeebe s 170
Conflicted reMUNEIALION .........coveieiecieie e 174
Grandfathering ProViSIONS...........cccviiiiie i 182
ANti-AVOIAANCE PrOVISION .....ovveiieiieiieie e 184



NEW ASIC POWETS ...ciieieiiieeeiiiee ettt e sttt e ste e sbee et e et e e st e e s nsae e s st e e snneeeenneees 185

Intra Fund Advice not defined by FOFA legislation............cccccocevvevveineinenen, 186

N o] 0 1=] Lo Gt PR TR 189
SUBDMISSIONS ...ttt 189
ANswers to QUESEIONS 0N NOTICE .........cociiiieiec e 191
Additional information reCeiVed ... 191
A o] 0 1=] T G SRS 193
U] o] [Tl o 1= U T o[PS 193
Monday 23 JanUary 2012 .........cccooeiiiiiieiieeeree e 193
Tuesday 24 January 2012 ..o s 194

N o] 0 1=] 0T [ G TSP URSPURRR 197
Conflicted remuneration: technical amendments requested ............cccccoeenee. 197





