Committee Secretary

Parliamentary Joint Committee on Ct
and Financial Services,

Department of the Senate .

~.0. Box 8100 Parliament House S

CANBERRA. ACT 2600

Inguiry into Franchising Code of Conduct

I wish to make a submission to the Senate Parfiamentary Committee Inquiry into
the Operation of Franchise Businesses, and the Franchising Code of Conduct.

In May 2007, a complaint was made by me to the Australian Competition and Consumer
- Commission agains! {NEEG_G_G——R - TS - \ational

Franchisor and the W.A. Master Franchisee respectively of the (SR Franchise
System, : .

| enclose a copy of letter dated 28 June 2007, from the ACCC, addressed to my
parents who participated in discussions with the ACCC, which summarises the

main issues detailed in the complaint, and the manner in which National Franchisor
and Master Franchises, conducied the business to the detriment of profitability of the
stare operations, and uitimately resulting in total ioss of capital invested by me in the
franchise business and significant residual debt when the business was terminated on
four days notice due to Franchisor's/Master Franchisees' failure to obtain renewal of
lease of the premises, despite My serving notice on Master Franchisese | 90 days
priof to expiry of my Agreement, of my intent to extend the term of the Franchise
Agreement for a further ten years in accordance with the original Agreement.

I have submitted all relevant documents to the ACCC, h'owevef | have recaived no
further information from ACCC regarding compieiion of their assessment, or the results
thereof.

I trust this information is satisfactory for inclusion in your enquiry. Perhaps you couid
liaise with ACCC if you require more datails on any aspects of the complaint, or their

assessment of the issues, and you can take this letier as my consert for ACCC 1o
release reievant documents to you,

Yours faithfully

Grasme L Ross
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Our reft

Contact officer: HG—_——_——-
Contaet selephone: 04 iGN

28 Jane 2007

Dear Mr and Mrs Ross

Complaint against I SN - - CERN

I refer to your meeting with SNNENENR NN of this office on Tuesday 8 May in
relation to your son’s complaint against (NG_cGGGG_E -C Sy ok
vou for the material and documents you provided at that meeting, A detailed
assessment of that material is underway.

Briefly, T understand the background t your complaint to be: ‘
On 12 December 1997 Grasme Laurence Ross purchased an existing (il

®

franchised store at the Grove Shopping Centre; the term remaining on the
franchise was 8 years and 3 months to 27 February 2006.
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The lease was due to expire on 14 March 2001 with an option to renew for §

years; an extension was granted on 18 Octobsar 2001 to 14 March 2006,

28 November 2005 ~ GL Ross exercised his option to renew his franchise
agreement for a further term of 10 years from 28 February 2008,

13 February 2006 ~ (GG - isc:

(WA} P/L that the lessors were unwilling to grant 2 new lease.

The operation of the franchised business was made difficult by the master

franchisee for WA, SN ENANENGGNG. - ccioz in conduct which

incloded:
harassment, bullying, and intimidating and unprofessional behaviour;

irrational, harsh and oppressive application of dress code;
ongoing inaccurate and unfavourable store inspection reports;
mnconsistent application of standards and operational requirements;

Q0 Q0 QO 0.0 O

 failing to make timely arrangements to renew the leage.

enforcement of pricing policies which did not cover operating cxpenses:
: p s

unilateral alteration of the franchise agreement and operations manual;
fatling to act in good faith and failing to adhere to agreed resolutions; and



At this stage and to assist our assessment of the matter, we have written to the national
franchisor and WA master franchisee requesting information on the operation of the
franchise arrangements in Western Australia,

We will write to you again when our assessment is compiete.

By way of background, The ACCC’s role 1s to protect the interests of the public by
seeling general compliance with the provisions of the Trade Practices Act 1974
(TPA). The ACCC is able to take enforcement action, where it considers the conducs
metits such action. In that regard, the ACCC's enforcement focus is on areas of high
economic and consumey defriment.

The 1ssue of unconscionable conduct was raised at our meeting. Section 51AC of the
TPA prohibits & corporation, in connection with the supply of goods or services,
engaging in conduct that in all the circumstances is unconscionable. This provision
provides & list of non-exclusive factors that may be taken into account in assessing
whether the conduct is unconscionable. These inciude the relative bargaining
strengths of the parties; whether, as a result of the stronger party’s conduct, the other
party was required to meet conditions not reasonably necessary fo protect the stronger
party’s legitimate interests; whether the target business could understand any
documentation used; and the use of any undue influence, pressure or unfair tactics hy
the stronger party,

It 1s important to note that the court will determine whether 2 business has engaged in
unconscionable conduct by considering all the circumstances. Rack of the factors in
isolation may not amount to unconscionable conduct, bat may do so when considered
cumnalatively and evaluated in Hight of all the circumstances. Equally, however,
conduct that may be unconscionable in one set of circumstances may not be
unconscionable in another set of circumstances.

1t is riot the role of the ACCC to provide legal advice or make authoritative
determinations.of law. These are matters for private legal advisers and the courts.
Whether particular conduct contravenes the TPA is ultimately a matter that can only
be determined by & court on application by either the ACCC or another party that has
& concern with a particular, matter or who suffers loss or damage as a result of
offending conduct. In many circumstances private actions are more appropriate
because they are atmed at remedying & particular dispute between the parties.

Federal Parliament has extended the jurisdiction of the Federal Magistrates Court
(FMCj to allow litigants to take advantage of the streamiined and accessible forum
offered by the FMC. The FMC can now deal with claims about misieading or
deceptive conduct, unconscionable conduct, industry codes, and other consumer
protection issues, and may award damages up to & maximum of $750,000.

I have enclosed an ACCC leaflet for your information. Should vou have any queries,

please coniact SN NS o VARSI

Yours striceralv

Larryusely
Deputy Director
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The Trade Prastices Act mims to prever

corporations ard businesses from:

« behaving am-competitively or
unconsclonably

+ confravening an industry code
of practice

+ tresling consurmers unfaiy o deceptively

« limifing third party access 1o nationatly
significant infrastructure

= raducing competition in the
telecommurications ndustry,

The Act also provides for exarnining and
monitoring prices of selected goods and
services {for sxample, postat services) in
the Australian economy.

Who does the Trade Practices
Act apply in?

The Act appliss to all corporations
operating within Australia, incleding the
Commercial activities of governmernt.

The Act siso apples to the activities of
indivicuals operating a business, inciuding
professionais such as doctors, fawyers
and actourtants.

What is the role of the ASSCT

The ACCC is responsible for administering
the Trade Practices Act. it may be able o
heip you f you balieve you are the victim
of & breach of the Ant,

How does the ACCC decide which compilaints to pursus?

The AGCC is most Hkely 1o act on compiaints about conduct that:

* Shows a biatant disregarm of the jaw

o witf cause significant public detrimernt

» when pursued will provide ar outcorne that will have an educative and deterrertt effect

+ Iz unconscionable against small husiness

« when pursued with clarity the reach and meaning of the act. o

This means that, although the ACCC will assess overy complain, not afl wil ba pursusd.
Individuals can take & private action under the Act.’

Major parts of the Trade Practices Act

Aopess regime
Part HA

The access regime provides 2 national system o fagiltate
third party actess 1 faciliies of national significance such
as slectricly grids or natural gas pipafines, How the ragime
works i5 for a service to be declered and then, ffhere s a
chspute over conditions of acoess (o I the ACCC may be
called upon to arbifrate on the conditions,

Artfi-competiive practices
Part iV

The more serious tvpss of enti-competitive behaviour by

businesses include:

« competitors agresing 1o charge the same or simitar prices,
or to restrict the terdiorfes within which they trade

= competitors agreeing o pravent anather from soquirn
or receiing goods and services

+ misusing substarstial market power fo efimingts
or damage a competitor of potential competitor

+ rafusing to supply—this may nfrings the Ast under some
crournstances such as ¥ the purpose of the refusal is
considered o be to damage ancther husiness

+ stipulating minfmum resale prices for goods supplied o
# retalisn

Sometimes conduct that may appear to be anti-commpetitive is
permittad {f it is of sufficient public benafit. Under the At the
ACCT can authorise such conduct.
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