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1 Executive summary

The key objectives of the Financial Services Reform Act 2001 (FSR Act) are to provide:

· a harmonised approach to licensing of financial service providers, including a disclosure and conduct framework 

· a single statutory regime for financial product disclosure

· the licensing of financial markets and clearing and settlement facilities.
In enacting the FSR Act, Parliament provided a significant role for regulations and Australian Securities and Investments Commission (ASIC) policy statements in the administration of the new regime.

In developing policy, ASIC has sought to give effect to the stated objectives and principles of the FSR Act.  Therefore, the nature of ASIC's policies is to give guidance to help the financial services industry and others affected by the legislation to consider what they must do to comply and to outline how ASIC intends to administer the legislation.

ASIC developed its policy priorities and policy publications with the benefit of extensive consultation with industry and other stakeholders.  ASIC received extensive feedback and a large number of submissions on its consultative policy proposal papers from a broad range of industry groups and participants.  Feedback and submissions expressed a diverse range of views, but were generally supportive.

In finalising its policy publications, ASIC prepared a Regulatory Impact Statement to the satisfaction of the Office of Regulatory Review.

In addition to consultation on the development and content of its policy publications, ASIC  also conducted a broad range of other consultation and liaison activities designed to help industry participants adapt to the FSR regime.  These include:

Infoline – ASIC's national call centre

FSR Project Office – an email service ASIC established early in the implementation of the FSR Act to receive industry queries

ASIC Speaks – "ASIC Speaks" seminars on FSR and the proposed policies were held in all major cities in May and June 2001 and February 2002

Presentations and industry liaison – ASIC provided numerous presentations and attended a large number of meetings with industry participants

FSR web site – ASIC's Home Page has a site specifically dealing with the FSR Act

Email subscribers – ASIC's online free subscription service that sends subscribers regular, relevant updates in relation to the implementation of the FSR Act. 

Moving forward

ASIC continues to work closely with all stakeholders, including industry participants, to facilitate a smooth transition to the FSR regime.

As with all its policy publications, ASIC will monitor and review its publications, in the light of its regulatory experience and any future legislative developments or amendments to the regulations.  ASIC will also continue to develop new policy in some areas.

Introduction

1.1 Background

The FSR Act received royal assent on 27 September 2001 and came into effect on 11 March 2002.  The FSR Act amended the Corporations Act 2001 (the Act).  The first regulations relating to the provisions of the FSR Act were made by the Governor-General on 8 October 2001.  Since 8 October 2001, a number of subsequent sets of regulations have been made.  Further, Treasury issued some additional draft regulations for comment on 3 May 2002.  

The FSR Act provides the legislative response to a number of recommendations of the Financial System Inquiry ("Wallis Inquiry") as developed through the Corporate Law Economic Reform Program No. 6 (CLERP 6).  The Wallis Inquiry was a comprehensive assessment of Australia's financial system structure and regulation.  

In essence, the Wallis Inquiry found that financial system regulation was piecemeal and varied, and was determined according to the particular industry and the product being provided.  This was seen as inefficient, as giving rise to opportunities for regulatory arbitrage, and in some cases leading to regulatory overlap and confusion.
  

To address these deficiencies, the Wallis Inquiry proposed that there be a single licensing regime for financial services for sales, advice and dealing.  This licensing regime would be administered by ASIC.

During 2001, the Parliamentary Joint Committee on Corporations and Securities discussed the development and implementation of the Financial Services Reform Bill 2001 (the Bill).
  The deliberations of the Committee have been taken into consideration with the development of ASIC's policies in relation to the FSR Act.

1.2 Legislative objectives

The objectives of the FSR Act are to promote:

· confident and informed decision making by consumers of financial products and services while facilitating efficiency, flexibility and innovation in the provision of those products and services

· fairness, honesty and professionalism by those who provide financial services

· fair, orderly and transparent markets for financial products

· the reduction of systemic risk and the provision of fair and effective services by clearing and settlement facilities.

The Explanatory Memorandum to the FSR Act states that the new regulatory regime is designed to provide a flexible and adaptable framework.  It will "facilitate innovation and promote business, while at the same time ensuring adequate levels of consumer protection and market integrity".
 

The present era of rapid market and technological change will continue to produce innovation in the structure and modes of delivery of financial products and services.  Regulatory flexibility by way of regulation making powers and administrative powers were included in the FSR Act to provide clarity and certainty, to prevent unintended consequences, and to promote the objectives of the law.

1.3 ASIC policy and guidance – general approach

"The Australian Securities and Investments Commission enforces company and financial services laws to protect consumers, investors and creditors".

Section 1(2) of the ASIC Act 2001 requires ASIC to:

· maintain, facilitate, and improve the performance of the financial system and the entities within that system in the interests of commercial certainty, reducing business costs, and the efficiency and development of the economy

· promote the confident and informed participation of investors and consumers in the financial system

· administer the laws that confer functions and powers on it effectively and with a minimum of procedural requirements

· receive, process, and store efficiently and quickly, the information given to ASIC under the laws that confer functions and powers on it

· ensure that information is available as soon as practicable for access by the public

· take whatever action it can take, and is necessary, in order to enforce and give effect to the laws of the Commonwealth that confer functions and powers on it.
ASIC seeks to implement legislation it administers in a way that promotes certainty for industry participants and consumers as to how the changes will be implemented and/or enforced.

ASIC has sought in its FSR policies and guidance to give effect to legislation and its stated objectives and principles in a way that:

· strikes an appropriate balance between facilitating financial services activity whilst ensuring that there is appropriate consumer protection and market integrity

· provides as much helpful up front guidance as possible to enable regulated entities to make a smooth transition to the new FSR regime.

The suite of FSR policies and guidance has also promoted certainty by maintaining the existing policy approach where possible given reassessment in the context of the new legislative provisions.

1.4 Building the administrative framework

ASIC's approach to implementing the FSR Act was outlined in April 2001 in the document Building the FSRB Administrative Framework, which noted that ASIC is guided by a number of key principles. 
These are that ASIC should:

· give full effect to the legislation enacted by the Parliament – recognising that the Bill is the result of detailed consultation with industry and consumer groups over the last 4 years 

· develop policy that is consistent with the main objectives of the Bill and the Financial Services Reform (Consequential Provisions) Bill 2001 (the Consequential Bill)

· recognise that the new legislative framework changes how financial products and services are regulated and that for some industries this change will be greater than for others

· provide guidance that will help people comply with their obligations under the new regime

· focus on administrative implementation of the Bill, taking into account any amendments to the Bill during its progress through the Parliament and the issue of any draft and final regulations under the Bill

· develop policies by working closely with those developing internal ASIC systems and processes to implement the Bill (eg: those working on the development of application forms, IT systems and surveillance programs)

· help consumers understand how we will implement the new legislative framework.

1.5 The policy development plan

The Building the FSRB Administrative Framework document also outlined how ASIC set its policy priorities and how its policy and related publications fit together as part of a coherent framework.  ASIC was guided in its thinking by assessing the following questions:










FSR policy statements, guides and related publications

To implement the provisions of the FSR Act and related transitional provisions, ASIC has issued nine policy statements, three guidance papers and a number of process guidance publications including a range of answers to Frequently Asked Questions (FAQs).  These publications are listed in the following table. For a detailed explanation of the publications, see Section 4 of this submission.

	FSR policies 

	PS 146 Licensing: Training of financial product advisers [PS 146]

Media release 01/418

	28 November 2001

	PS 164 Licensing: Organisational capacities [PS 164]

Media release 01/418
	28 November 2001

	PS 165 Licensing: Internal and external dispute resolution [PS 165]

Media release 01/418
	28 November 2001

	PS 166 Licensing: Financial requirements [PS 166]

Media release 01/456
	20 December 2001

	PS 167 Licensing: Discretionary powers and transition [PS 167]

Media release 01/418
	28 November 2001

	PS 168 Disclosure: Product Disclosure Statements (and other disclosure obligations) [PS 168]

Media release 01/418
	28 November 2001

	PS 169 Disclosure: Discretionary powers and transition [PS 169]

Media release 01/418
	28 November 2001

	Approved codes of conduct (interim policy in a policy proposal paper)

Media release 01/193
	6 June 2001

	PS 172 Australian market licences: Australian operators [PS 172]

Media release 02/76
	6 March 2002


	FSR guidance papers

	Licensing and disclosure: Making the transition to the FSR regime — an ASIC guide

Media release 01/380
	25 October 2001

	Licensing: The scope of the licensing regime: Financial product advice and dealing – an ASIC guide

Media release 01/418
	28 November 2001

	Making the transition to an AFS licence: Pre-FSR licences and insurance broker registrations – an ASIC guide

Media release 02/128
	15 April 2002


	FSR process guidance

	How do you get an Australian financial services (AFS) licence? – a process guideline



 HYPERLINK "http://www.asic.gov.au/asic/ASIC_PUB.NSF/byheadline/01%2F380+ASIC+releases+two+FSR+guidance+papers?openDocument" \t "_self" 
Media release 01/380
	25 October 2001 (Version 2)

26 April 2001 (Version 1)

Note: This document has been replaced by the AFS Licensing Kit

	AFS Licensing Kit
Media release 02/30
	1 February 2002

addendum 8 March 2002

	Frequently Asked Questions (FAQs)
	First issued on ASIC’s homepage on 31 October 2001.  These are amended and added to on an as needs basis.  To date, ASIC has issued 88 FAQs.


1.6 What are ASIC policy documents, guides and process related publications?

Policy statements and guides

ASIC develops its policy and guidance in consultation with those who will be affected by it – industry participants, consumers, and others.  Normally this happens in two stages:

· Proposal stage: ASIC issues policy proposal papers (PPPs) which set out the policies or guidance we are thinking of adopting and ask for information and comment.  ASIC’s policies are developed to set out how we will administer the provisions of the Act and supporting regulations.  PPPs have a set format we have developed with the assistance of experts to help us communicate and consult effectively.  We ask for written comments on these PPPs, but we also use them to help us in discussions (such as round tables, or focus groups) with industry and consumer representatives.

· Final publication stage: ASIC either issues policy statements or guides.  These publications have a set format to ensure they communicate effectively.

A formal policy statement describes the decisions ASIC will make as the regulator responsible for administering the Act and the information it will need to deal with applications asking ASIC to issue licences, or adjust the way the law operates.

· A policy decision will be based on policy set out in a policy statement and will often also mean ASIC issues a formal, legally significant, document such as a licence or an instrument of relief.

· Unlike a policy statement, the main purpose of a guide is not to explain the manner in which ASIC will administer or enforce the law.  Rather, a guide is primarily intended to assist industry by providing general guidance about the questions and issues service providers should consider in determining their obligations.  In some cases, ASIC will express its view on the law to assist service providers to reach their own view.  However, in all cases, service providers are encouraged to seek their own legal advice where necessary.
Process related publications

As well as formal policy statements and guides, ASIC also issues process related publications in various forms.  Process related publications reflect the content of the Act (as amended by the FSR Act) and the content of our policy documents.  They are designed to help people who have to undertake specific administrative processes under the law to understand how to perform these processes (eg: the steps involved in making a licence application).

Process related publications played an important role in the period before the new FSR regime started, and will play an important role during the transition period.  This is because people sought general guidance on what the new regime is, how it affects them and their business, and how they can prepare to manage their transition to the new legislative framework.

ASIC has issued an AFS Licensing Kit to act as a guide to help people complete a licence application.

ASIC also issues on its homepage, FAQs and answers, to share timely process related and minor technical answers to commonly asked questions with as wide an audience as possible.

1.7 Regulatory Impact Statement

In finalising its policy statements, ASIC prepared a Regulatory Impact Statement to the satisfaction of the Office of Regulatory Review.

1.8 Further policy and guidance

ASIC is currently reviewing its policies and guides to make any minor technical changes needed in the light of regulations made since the policies were published.  As with all its policy publications, ASIC will monitor and review its publications, and issue further or amended publications, in the light of its regulatory experience and any future legislative developments (including the issue of further regulations).  ASIC has also foreshadowed that it will continue to develop policy and guidance to aid with the implementation of the new regime.

Areas where ASIC is likely over time to develop new policies or guidance on FSR Act related matters include:  

· licensing of foreign markets operating in Australia

· additional guidance on ASIC’s approach to compliance with the licensing disclosure and conduct obligations in Part 7.7 of the Act.

ASIC is also concerned to ensure that the introduction of the new regime stimulates better disclosure of fees and charges in Product Disclosure Statements for investment products.  ASIC is developing an options paper with the assistance of Professor Ian Ramsay, Director of the Centre for Corporate Law and Securities Regulation

1.9 Compensation arrangements

The Minister announced on 28 February 2002 that the Government plans to release an Issues Paper on compensation arrangements for financial services providers around the middle of 2002.  ASIC will monitor developments in this area including whether any ASIC policy or guidance may need to be issued.

CONSULTATION and feedback

1.10 Introduction

As part of ASIC's FSR Act implementation, a number of strategies were introduced early in the process to ensure that all stakeholders were well informed of FSR developments.  The aims of the consultation and feedback strategy included:

· engaging industry's thinking on the legislation and its practical implementation

· establishing an appropriate level of prescription and regulatory guidance

· facilitating a smooth transition to the new regime.

1.11 Setting ASIC’s policy and guidance priorities

Prior to development of its policy and guidance proposals, ASIC consulted with a range of industry and consumer stakeholders to engage thinking not just on content of the policies but also on what areas the policies needed to cover – that is, what areas of the legislation did industry require further guidance about.  These discussions stressed the need for ASIC to produce both policies and guidance papers.

1.12 Consultation on policy and guidance proposals  

ASIC released its policy proposal papers (PPPs) primarily in two suites – the first on 26 April 2001 and the second on 6 June 2001.  The financial requirements and market operators’ policy proposals papers were issued separately and later in 2001.  All proposed policy papers were released for a public consultation period of a minimum of four weeks.  The relatively short space of time between enactment of the final regime and its commencement meant the consultation period in some cases was shorter than our normal minimum of six weeks.

After the issue of the policy proposal papers and before the issue of final policy statements and guides, ASIC was engaged in extensive consultation with industry and consumer groups.  This consultation included a series of "ASIC Speaks" seminars and presentations (detailed below) and well over 100 face to face meetings with most industry groups, professional bodies, and consumer groups.  Many of these meetings included meetings at the request of the industry and service providers who had indicated they wished to provide feedback on the papers rather than by making, or in addition to, written submissions. 

ASIC received: 

· 56 submissions on the first set of PPPs issued on 26 April 2001

· 30 submissions on the second set of PPPs issued on 6 June 2001

· 18 submissions on the PPP on financial requirements issued on 21 September 2001

· 5 submissions on the PPP on market operators issued on 2 November 2001.

What industry and consumer groups did ASIC consult with?

The following list includes examples of the diverse range of industry and consumer groups ASIC actively consulted with during its policy and guidance development process:

Australian Financial Markets Association (AFMA) 

Association of Financial Advisers (AFA)

Association of Superannuation Funds of Australia (ASFA)

Australian Association of Permanent Building Societies (AAPBS)

Australian Bankers' Association (ABA)

Australian Banking Industry Ombudsman (ABIO)

Australian Consumer's Association (ACA)

Australian Credit Union Network (CUSCAL)

Australian Custodial Services Association

Australian Shareholders Association (ASA)

Australian Stock Exchange (ASX)

Consumer Credit Legal Service Inc (CCLS) NSW

Consumer Credit Legal Service Inc (CCLS) VIC

Council on the Ageing

CPA Australia (CPA)

Financial Planning Association (FPA)

Investment and Financial Services Association (IFSA)

Institute of Actuaries of Australia

Institute of Chartered Accountants in Australia (ICAA)

Insurance Council of Australia (ICA)

Law Council of Australia

Law Council Superannuation Committee

National Credit Union Association (NCUA)

National Insurance Brokers Association (NIBA)

Securities and Derivatives Association (SDIA)

Securities Institute of Australia (SIA)

Sydney Futures Exchange (SFE)

Trustee Corporations Association of Australia
1.13 Other means of interaction by and with ASIC  

The following provides an overview of statistics in relation to ASIC's interaction with the public in relation to the FSR Act and ASIC's policies and guidance papers.

Infoline stats

Infoline is ASIC's national call centre.  Industry and consumers can contact ASIC via the Infoline email address or a 1300 phone number.  

Following is a breakdown of queries:

· 1 July 2000 - 30 December 2001

1287 queries 

· 1 January 2002 - 10 March 2002

1392 queries

· 11 March 2002 - 19 April 2002 

1515 queries

FSR Project Office

The FSR Project Office is an email service ASIC established early in the implementation of the Act to receive industry queries.  ASIC monitors the answers provided to industry to develop them into FAQs for publishing on the web site.

Since August 2000, the FSR Project Office email service has received 1616 email queries.

Following is a breakdown of queries:

· 1 January 2002 - 10 March 2002

345 queries

· 11 March 2002 - 19 April 2002

approx. 300 queries

Industry queries

The calls received via Infoline or the FSR Project Office range from requesting where to obtain information, clarification on whether or not a licence is required, plus a number of queries seeking legal interpretation and explanation of how ASIC is going to implement some parts of the legislation, such as:

· how does this impact on me?

· how does this impact on my clients?

· is ASIC going to provide any more detail in relation to this part of the law? 

· questions on information already contained in policy and guidance papers.

Feedback from these types of queries feed into ASIC's ongoing industry liaison program.  

ASIC Speaks

"ASIC Speaks" seminars on FSR and the proposed policies were held in all major cities in May and June 2001 and February 2002.  

May/June 2001

"ASIC Speaks" seminars in May and June 2001 were conducted nationally in Sydney (3 sessions), Melbourne (2 sessions), Brisbane (2 sessions), Adelaide, Perth and Hobart.  Over 2,500 people attended.

The purpose was to:

· introduce industry to ASIC's approach to implementing the FSR Act

· outline the key features of our first suite of policy proposal papers

· detail the next steps.

February 2002

"ASIC Speaks" seminars in February 2002 were conducted nationally in Sydney (3 sessions), Melbourne (2 sessions), Brisbane (2 sessions), Adelaide and Perth and were attended by approximately 4,000 people.

The purpose was to:

· give a brief overview of what had been done to date

· deliver some key messages about our approach

· outline key features of the policy statements and guidance documents issued to date

· give a detailed outline of the process involved in applying for an AFS licence

· give an update on [PS 146].

Given the success of these events, ASIC is considering conducting another "ASIC Speaks" series, perhaps in March 2003.

Presentations and industry liaison

ASIC provided numerous presentations and attended meetings with industry participants.  These presentations outlined the major outcomes of the FSR Act, what ASIC is doing to implement the Act, the impact of the Act on industry, what ASIC's role is, and the implementation timetable.  The particular policy proposal papers were also detailed, where industry feedback was specifically sought.

Following is a breakdown of key presentations delivered:

· 2000

85 presentations

· 2001

293 presentations

· 2002 (to date)
75 presentations

These figures include:

· formal presentations at major industry conferences and national roadshows

· ASIC initiated industry liaison presentations, which are conducted in-house

· liaison meetings with key industry bodies.

These presentations were provided to most of the industry and consumer groups listed above.  ASIC also participated in a number of conferences hosted by the major law firms.

ASIC has set up regular meetings with various industry associations to take place during 2003.  These meetings will provide industry with the opportunity to raise current issues with ASIC. 
FSR web site

ASIC's Home Page
 has a site specifically dealing with the FSR Act, including details of Commission speeches, "ASIC Speaks" seminars, AFS licensing and eLicensing, policy statements and guidance papers, FAQs, class orders and pro formas (including [PF 209] Pro Forma 209 Australian financial services licence conditions) and other information on the FSR regime.  The national FSR project is outlined on the FSR site
 – with dedicated pages addressing licensing, disclosure, markets, and codes, dispute resolution and credit.

The dedicated FSR web pages have received in excess of 44,700 hits between 1 January 2002 and 30 April 2002.

Email subscribers

In August 2000, ASIC made available on the ASIC web site an online subscription service.  This is a free service that sends subscribers regular, relevant updates in relation to the implementation of the FSR Act.  As at 19 April 2002, the email subscriber service has 3,554 members.

Since September 2000, ASIC has sent 20 email updates to subscribers.  These have been well received and are intended to advise subscribers when the web site has been updated.  ASIC has also sent messages inviting subscribers to attend "ASIC Speaks" seminars. 

Speeches

During this period a number of formal ASIC speeches provided further details on the implementation process.  These include: 

· "Financial Services Reform Act 2001 – Challenges for ASIC", an address by Jillian Segal, Deputy Chair, ASIC, to the Committee for Economic Development of Australia (CEDA) FSRB (CLERP 6) Series, 28 February 2002

· "The Future of Corporate Regulation in Australia", ASIC Deputy Chair Jillian Segal's address to the 18th Annual Company Secretary's Conference, 1 August 2001

· "No Dave, you can't do that", an address about the regulatory challenges of e-commerce and an update on financial services legislation, by ASIC's Executive Director Financial Services Regulation, Ian Johnston, to the recent National Insurance Brokers Association conference, 7 October 2001

· "Key Issues on the Corporate Watchdog's Radar", ASIC Deputy Chair Jillian Segal's address to the State Chamber of Commerce boardroom luncheon, 31 August 2001

· "ASIC – Plans for the Next Year", ASIC Deputy Chair Jillian Segal's address to the Insurance Council of Australia's annual conference, 9 August 2001

· "Enforcement in a Brave New World", ASIC Deputy Chair Jillian Segal's address to the Investment and Financial Services Conference, 1 August 2001

· "Matters on ASIC's 2001 Agenda", ASIC Deputy Chair Jillian Segal's address to the Institutional Investor Asia-Pacific Institute Conference, 1-2 March 2001

· "Trends in the regulation of financial markets and their participants: a regulator's perspective", ASIC Deputy Chair Jillian Segal's speech to the ISDA/AFMA Conference, 19 October 2000

· "Monitoring the self regulatory landscape", a speech by Jillian Segal, Deputy Chair, ASIC, to the Financial Services Consumer Conference, 9 November 2000. 

2 FSR policY STATEMENTS, GUIDES and RELATED PUBLICATIONS 

2.1 Licensing 

2.1.1 Background

The FSR Act introduces a single licensing regime applying to all persons providing a financial service, whether as principals or as authorised representatives.
  It replaces the licensing requirements in the Corporations Act that apply to securities dealers, investment advisers, futures brokers and futures advisers and their proper authority holders, the registration requirements in the Insurance Agents and Brokers Act 1984, and certain banking regulations.  The licensing regime also applies to certain product issuers.  The Act provides that a licence will be required where services are provided to either wholesale or retail clients. 

One outcome of the FSR Act is that licensing requirements will now extend to a range of persons who previously may never have required a licence.  

Under the transitional provisions of the Act, which provide for a legislative streamlining process, holders of licences under the old Corporations Act or registered insurance brokers are entitled to be granted an Australian financial services (AFS) licence, and ASIC must grant them a licence.  When considering applications for an AFS licence from other entities, such as new entrants after 11 March 2002 or bodies regulated by APRA, ASIC must consider the application against the statutory criteria.  
In order to obtain an AFS licence, a number of criteria will have to be satisfied:

· adequate financial resources for the performance of the proposed activities (other than if the applicant is an APRA regulated body)

· competence, skills and experience to provide the relevant services

· adequate systems for training and supervision of representatives.

In general, the law provides that ASIC must grant a licence if: 

· the application was made properly

· ASIC has no reason to believe that the applicant will not comply with the licensee obligations

· ASIC is satisfied that the person is of good character

· the applicant meets any other prescribed requirements.

Once a licence is obtained, the licensee must meet the following ongoing general obligations:

· provide those financial services covered by the licence competently and honestly

· comply with any conditions imposed by ASIC on the licence

· take reasonable steps to ensure that its representatives comply with the Act.  In order to satisfy this requirement, it is anticipated that a licensee would need to actively monitor and supervise the activities of its representatives to ensure compliance

· maintain sufficient financial, technological and human resources to properly provide financial services

· ensure representatives are adequately trained and are competent to provide financial services

· have internal and external dispute resolution procedures to handle complaints from retail clients.  These procedures must be approved by ASIC in accordance with the regulations and have adequate risk management systems (unless an APRA regulated body)

· comply with all other requirements imposed on licensees under the Act, and any other prescribed obligations.

ASIC developed separate licensing policies to deal with financial requirements, dispute resolution procedures, training and competency, and organisational capacities.

2.1.2 Licensing: Organisational capacities [PS 164]

ASIC's policy on organisational capacities deals with a licensee's obligations under the law and what ASIC generally expects of licensees, and applicants, in meeting these obligations.  It specifically deals with: 

· what compliance measures a licensee should have in place

· procedures for monitoring, supervising and training representatives

· organisational expertise standards

· adequate risk management systems for non-APRA regulated licensees.

The approach adopted by ASIC in this policy statement is to provide guidance as to the processes and procedures including monitoring and reporting processes that licensees should have in place to ensure compliance with the Act.  The Act sets out that it is mandatory for a licensee to maintain particular organisational capacities in order to be granted a licence.  This approach allows the objectives of the FSR Act to be implemented in a flexible yet consistent manner. 

ASIC's policy is also designed to assist licensees to comply with their licensing obligations.  

This policy aims to balance the needs of industry and the requirements and obligations of the Act in a flexible manner.  The selected approach reflects what ASIC would require as a minimum and, therefore, the licensee must determine on an ongoing basis what measures, procedures, and processes it needs to ensure it satisfies the requirements of the law – taking into account ASIC's policy and the nature, scale and complexity of its business.

2.1.3 Licensing: Internal and external dispute resolution procedures [PS 165]

Under the Act, financial services licensees and unlicensed product issuers must have:

·  internal dispute resolution (IDR) procedures that comply with ASIC standards, made in accordance with the regulations, that cover complaints made by retail clients in relation to the financial services provided

· membership of one or more external dispute resolution (EDR) schemes approved by ASIC that cover complaints made by retail clients in relation to the financial services provided.  The EDR schemes deal only with complaints that have not been resolved at the IDR stage.

The policy seeks to establish a consistent framework to deal with complaints through dispute resolution procedures and to promote consumer protection. 

The approach adopted by ASIC in this policy statement is to use existing policy as the basis for application to the new regime and provide additional guidance as necessary.  The Act sets out that it is mandatory to maintain internal and external dispute resolution procedures in order to be granted a licence and be able to distribute products.  This approach allows the objectives of the Act to be implemented in a flexible, yet consistent manner. 

The development of ASIC's guidance on IDR procedures recognised that most firms would already have some internal procedures in place for handling consumer complaints and that these standards build on existing business protocols.  

2.1.4 Licensing: Training financial product advisers [PS 146]

The Act requires all advisers to be adequately trained and competent to provide advice to retail clients.
  ASIC's policy applies specific training requirements only to persons who advise retail clients on financial products. This is because there is less risk to sophisticated investors of problems with poor advice because they are more capable of obtaining and monitoring the quality of services available to them.

This final policy was adapted from the Interim Policy Statement 146 that was issued in relation to the old Corporations Act (ie: the pre-FSR Act).

This policy aims to protect consumers and promote fairness, honesty and professionalism among those who provide financial services.  To achieve an outcome that would facilitate the ease of adoption by industry and which satisfied the legislative objective of adequate training and competence, ASIC developed industry standards that acknowledged industry's needs and the Australian Quality Training Framework (AQTF).

ASIC's policy recognises that industry has requested guidance on training and competency standards.  ASIC considers that training and competency standards will improve the quality of advice given to consumers.  Furthermore, by establishing and enforcing standards, this policy will help licensees to comply with their legal obligations to ensure that they and their representatives are adequately trained and competent to provide the financial services covered by their licence.

Consistent with the objectives of the FSR Act, the policy states that advisers only have to be trained in the activities they undertake.  The level of training depends on the type of product advised on.  Recognising that some products are relatively straightforward and well understood by the public, the policy sets a lower level of training for people who advise on general insurance products, basic deposit products, and non-cash payment facilities.  These advisers have to undertake training at the lower Tier 2 level, which is the equivalent of Certificate III level. 

2.1.5 Licensing: Financial requirements [PS 166]

The FSR licensing regime requires financial service providers to maintain adequate financial resources and have adequate risk management systems. 

The approach adopted by ASIC is to set minimum standards that apply flexibly to licensees generally and provide specific standards for specialised kinds of licensees where the financial position of the licensee is particularly important for the holding of client assets or transacting with clients. 

The policy does not apply to APRA regulated bodies (as the requirements as to adequacy of resources and risk management in s912A of the Act do not apply to bodies regulated by APRA), and excludes in varying degrees participants in licensed markets (eg: ASX participating organisations are only subject to the risk management provisions because the ASX has comprehensive financial requirements for participating organisations).

ASIC is not a prudential regulator and the financial requirements imposed are not intended to safeguard clients of licensees against credit risk.  In the case where a licensee does have financial obligations to clients, additional requirements have been outlined.  However, these requirements are directed at promoting the objectives of the FSR Act (eg: that the licensee has the financial capacity to operate its business in compliance with the Act) and should not be relied on as giving assurance that a licensee will meet its financial obligations.

The requirements in the policy are designed to avoid unnecessary complexity in structure and are minimum requirements that reflect good business practices in the area of financial risk management.  The model is also flexible and gives appropriate weight to scalability in its application to larger and smaller licensees. 

2.2 Disclosure

2.2.1 Background

Under the Act, retail clients may receive a number of different documents providing disclosure prior to the issue of a financial product.  Each document has its own purpose and relates to a different stage of the investment process which can be characterised, from the perspective of a consumer, as follows:

· what service am I getting? – disclosure is in a Financial Services Guide (FSG)

· what advice am I getting? – disclosure is in a Statement of Advice (SOA) if it is personal advice

· what product am I buying? – disclosure is in a Product Disclosure Statement (PDS).

An FSG is to be prepared by the person who will provide a financial service.  It must contain information so that consumers can make an informed decision about whether to acquire a financial service.

An SOA is to be prepared by the financial adviser who provides personal advice.  It must contain information about the personal advice so that a retail client can make an informed decision about whether to act upon that advice.

A PDS is to be prepared by or on behalf of the issuer or seller of the financial product: see s1013A.  It must contain sufficient information so that a retail client may make an informed decision about whether to purchase a financial product.

A PDS includes information such as:

· fees payable in respect of a financial product

· risks of a financial product

· benefits of a financial product

· significant characteristics of a financial product.

2.2.2 Disclosure: Product Disclosure Statements (and other disclosure obligations) [PS 168]

In this policy statement, ASIC seeks to provide guidance on provisions.  This approach promotes the objectives of the Act and aims to provide some guidance to product issuers when preparing a PDS.  ASIC considers this approach strikes an appropriate balance between providing guidance on complying with the product disclosure provisions of the Act and retaining appropriate flexibility for industry.

Further, in this policy statement guidance on the operation of the new legislative requirements seeks to reduce the amount of remedial action that ASIC might undertake in relation to inadequate, or misleading or deceptive conduct in relation to a PDS.

The guidance contained in this policy statement is also relevant to other disclosure obligations that consumers may receive (eg: an FSG or SOA).

ASIC considers the approach taken in this policy statement takes into account the divergent submissions received by ASIC on the relevant predecessor policy proposal paper.  These submissions were mixed on the level of guidance that ASIC should issue on this topic.

ASIC's approach also provides industry with the opportunity to set a benchmark in relation to better disclosure practices.

2.3 Discretionary powers

2.3.1 Background

Under the FSR Act, ASIC has the power to exercise discretion in granting relief from the licensing and product disclosure provisions of the law.

The underlying principle guiding ASIC in the use of its discretionary powers under the Act is to give relief in a way that is consistent with the intention of the law whilst taking into account typical and unforeseen circumstances. 

2.3.2 Licensing: Discretionary powers and transition [PS 167] and 
Disclosure: Discretionary powers and transition [PS 169]

In these policy statements, ASIC sets out how it will exercise its discretionary powers. 

The policies take into consideration whether:

· strict compliance with the Act would be impossible or disproportionately burdensome

· persons acquiring, holding or disposing of financial products would still have the protection they were intended by Parliament to have

· those to whom the relief applies will receive any benefits.

2.4 Codes of conduct

2.4.1 Background

The Explanatory Memorandum to the FSR Act sets out that the role of codes of conduct will be to establish best practice standards for meeting the requirements of the Act.  Approved industry codes are not mandatory under the Act.  

2.4.2 Approval of codes [Interim policy in the PPP]

ASIC’s interim policy on the approval of codes set out in the relevant policy proposal paper deals with:

· what ASIC considers is the nature of  a code

· the criteria by which ASIC will consider approving a code (eg: is it consistent with the Act; is it enforceable)

· ASIC’s aim to have harmonised codes as a way of promoting the confident and informed participation of consumers in financial markets

· the factors relevant for the effective administration of a code

· the ongoing status of a code (eg: its amendment or revocation).

ASIC decided to treat its policy proposals as interim policy after receiving few submissions on the PPP.  The submissions received indicated no fundamental concerns with the proposals in the PPP, nor any urgency for a final policy statement on this subject.

2.5 Markets 

2.5.1 Background 

The Minister has the main responsibility for regulating financial markets operating in Australia by granting licences and exemptions, imposing conditions on licenses, revoking licences, and disallowing changes to operating rules.  

Under the legislation, ASIC plays an important but secondary role in financial market regulation.  ASIC's role in regulating financial markets is to:

· advise the Minister about applications for a market licence, changes to operating rules, other matters in respect of which the Minister has a discretion under Part 7.2 of the Act, and other matters concerning financial markets

· assess and report to the Minister on market licensees' compliance with their obligations

· enforce market licensees' compliance with their obligations

· enforce the prohibition on a person operating, or holding out that the person operates, a financial market in Australia, if the person does not hold a licence or is not covered by an exemption.

2.5.2 Australian market licences: Australian operators [PS 172]

The approach adopted by ASIC in this policy statement was to use existing policy as a basis for application to the new regime and provide additional guidance without imposing particular requirements.  The Act sets out that it is mandatory for certain licence conditions to be met in order to be granted an Australian market licence, and in order to hold an Australian market licence.  By providing a policy approach that can be scaled appropriately across the range of markets that are available without introducing unnecessary impacts on large or small operators, ASIC's guidance allows the objectives of the FSR Act to be implemented in a flexible yet consistent manner.  

In order for market licensees to meet their licence obligations, including supervision of the market, this policy provides guidance on how ASIC intends to administer the law as well as fulfil its legislative supervisory obligations.  The policy mainly provides guidance on:

· what constitutes a financial market (and what does not)

· what constitutes operating a market in this jurisdiction

· how to demonstrate that the market licensee obligations are satisfied 

· how to obtain an Australian market licence.

2.6 Guides

2.6.1 Background

ASIC has sought to assist industry to understand how to comply with the FSR Act by giving guidance on what provisions of the Act are relevant in areas where there have been significant requests for guidance.  ASIC has also sought to facilitate transition by giving guidance about processing issues relating to application for tan AFS licence.

2.6.2 Licensing and Disclosure: Making the transition to the FSR regime

This publication is intended to be a helpful guide to the FSR transitional provisions for licensing and product disclosure.  It describes in a general way what ASIC sees as the key features of the transitional provisions and what industry participants will need to do to move to the new regulatory regime.

The guide explains:

· our approach to the transitional provisions

· some aspects of the transitional provisions as they relate to licensing and product disclosure.  These are:

· what is the transition period?

· what law operates during the transition period?

· what are the processes for moving to the new regulatory regime?

· what law applies after the transition period?

· some aspects of how an entity's transition to the new licensing regime relates to its transition to the new product disclosure regime.

2.6.3 Licensing: The scope of the licensing regime: Financial product advice and dealing

This publication is intended to be a helpful guide to the licensing provisions.  It is primarily intended to assist industry by providing general guidance about the questions they should ask and the issues they should consider in determining their obligations.

This guide considers the scope of the licensing regime in relation to financial product advice and dealing, and also summarises obligations that apply to providers of financial services.  It provides guidance on the following matters:

· what is the meaning of "provide financial product advice"? 

· what is the meaning of "deal in a financial product"? 

· what obligations apply to providers of financial services? 

2.6.4 Making the transition to an AFS licence: Pre-FSR licences and insurance broker registrations

This publication helps pre-FSR licensees under the Act and registered insurance brokers to plan their transition to an AFS licence by:

· setting out a ready reckoner of examples of AFS licence authorisations we think might typically be requested, and the assessment process for such applications

· explaining what variations to pre-FSR licences are permitted after 11 March 2002 (FSR commencement).

2.6.5 AFS Licensing Kit

This publication is a process related guide and is intended to help applicants to complete their application for an AFS licence.  The Kit:

· provides an overview of the AFS licensing and assessment process

· provides guidance on the AFS licence application and how to answer the questions in the application 

· contains helpful appendices and an addendum, making amendments to the Kit.

2.6.6 Frequently Asked Questions (FAQs) and answers 

As at the date of submission, ASIC has issued on its homepage 88 FAQs and answers.  These FAQs and answers are intended to share timely process related answers and minor technical guidance to commonly asked questions with as wide an audience as possible.

Australian Securities & Investments Commission





Lastly, what existing ASIC policy – for example our existing policies on licensing responsible entities – requires few if any new specific proposals to be issued before the Bill commences?





Of these considerations, which are fundamentally affected by the content of the Bill and related legislation and therefore cannot be adequately dealt with until all details of the legislative package are clearer – for example, transitional arrangements?





Of these issues, what matters are so important that ASIC needs to


develop policy as early as possible to facilitate efficient and effective operation of the Bill (including transition under the Bill)?





What issues arising under the Bill require ASIC to exercise an administrative discretion or make it important for ASIC to provide interpretative guidance – remembering we cannot plan to issue guidance on all aspects of compliance with the new Law?








Of these matters, what should have greater priority in giving industry and consumer groups the opportunity for feedback, and industry the chance to plan in more detail – what publications should be issued first, second or third?
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� Explanatory Memorandum, FSR Act 2001, p.1.


� The Joint Committee issued a report on the Bill in August 2001.


� Section 760A, FSR Act.


� Explanatory Memorandum, FSR Act 2001, p.1.


� ASIC Annual Report 2000-2001, p.i.


� Building the FSRB Administrative Framework, p.6.


� This final policy was an adapted form of Interim Policy Statement 146 first released in 6 September 1999. This Interim Policy Statement applied to the old Corporations Act.


� The possibility of further guidance on this subject was foreshadowed in ASIC Policy Statement 168: Disclosure: Product Disclosure Statements (and other disclosure obligations) at paragraph [PS 168.38]


� www.asic.gov.au.


� See � HYPERLINK "http://www.asic.gov.au/asic/asic_polprac.nsf/byheadline/How+ASIC+implemented+FSR?openDocument" ��How ASIC implemented FSR�.


� Explanatory Memorandum, FSR Act 2001, p.11. The provisions apply to the following classes of persons: securities dealers, investment advisers, futures brokers, life insurance companies, general insurance companies, superannuation funds, life and general insurance brokers, deposit taking institutions and their agents and employees.


� Section 912A, FSR Act.


� Section 912A(1)(f) of the Act provides that licensees have an obligation to make sure that their representatives are adequately trained, and competent, to provide authorised services to retail clients under the licence.  
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