17 November 2003

The Secretary

Parliament Joint Committee on Corporations and Financial Services

Room SG. 64

Parliament House CANBERRA ACT 2600

Dear Dr Dermody,

I am writing to you to make a submission on behalf of St James Ethics Centre in regard to the CLERP 9 (Audit Reform and Corporate Disclosure) Bill 2003 (the Bill).  The comments we would like to raise relate to: 

Schedule 4 – Enforcement

Part 1 – Protection for employees reporting breaches to ASIC

The Treasurer of the Commonwealth of Australia, the Hon Peter Costello, MP stated that: 

The underlying objective of the draft Bill is to improve the operation of the market by promoting transparency, accountability and shareholder rights.

However it is our submission that restricting protection exclusively to those making disclosures to the Australian Securities Investments Commission (ASIC) will adversely limit the effectiveness of the legislation to deter corporate fraud and misconduct and so to achieve the Bill’s underlying objective.  

In support of our submission, we draw your attention to the United States’ Sarbanes-Oxley Act of 2002 (Sarbanes Oxley) as a corresponding piece of legislation with similar objectives. This Act has a number of deficiencies and should not be adopted, in general, as a model for Australia.  However in relation to whistleblowing, we believe that Sarbanes Oxley improves upon equivalent provisions in the Bill by:

· Extending protection to whistleblowers who make disclosures to an internal or a company approved external facility for receiving and investigating such disclosures

· Extending protection to anonymous whistleblowers

· Not requiring the ‘good faith’ condition to apply when whistleblowers report suspected wrongdoing

It is our view that the Bill should be amended in order to include provisions achieving a range of protections for whistleblowers similar to those applying in the relevant sections of Sarbanes Oxley (see comments below).

Please feel free to contact me if you have any questions concerning our submission.

Yours sincerely,

Dr Simon Longstaff Executive Director

St James Ethics Centre

simon.longstaff@ethics.org.au
Comments in relation to specific provisions of the Bill:
A disclosure of information by a person qualifies for protection under this Part if:

(a) the disclosure is made to ASIC 

As currently drafted, CLERP 9 is extremely limited in the scope of statutory protection that it offers. It is our submission that protection for whistleblowers should be extended to circumstances where disclosures are made to a broader range of bodies, including: ASIC and an internal company mechanism or an external independent body appointed by the corporation to receive and act on disclosures from whistleblowers.

Our first point is that those who consider reporting incidents of malpractice may be dissuaded from doing so given that ASIC is their only option.  For example a whistleblower may prefer to first make the disclosure through an internal mechanism because they are concerned to avoid unnecessary damage to their company’s reputation. 

Our second point is that while we believe that in is important for ASIC to be one body to receive and investigate disclosures it would be neither efficient nor cost effective for ASIC to deal with all possible reports.  Due to the diverse and complex nature of business, mechanisms established by business (whether internal, external or in combination) would be more in touch with the distinct individual character of each corporation.  As such these authorities would be in a better position to deal with disclosures and conduct the investigations proficiently.  In addition if ASIC was the only body authorised to receive reports the cost of all investigations would be then at the expense of the taxpayer. 

Our third point is that the two options: reporting to ASIC or reporting via a mechanism established by a corporation are complementary solutions to the challenge of establishing an effective framework to support public interest whistleblowing.

An internal mechanism gives the company the opportunity to deal with the disclosure appropriately, which would be in the interests of solidarity, efficiency and cost effectiveness.  The option of making a protected disclosure to an external body provides a safeguard to whistleblowers if they feel an internal report has not been addressed in a reasonable amount of time or if the whistleblower feels the issue has not been dealt with adequately.  Access to external mechanisms may also improve confidence in the integrity of internal whistleblowing systems, as there will be constructive pressure placed on companies to introduce mechanisms that meet or exceed the standards applying when disclosures are made to ASIC.  Finally, there should be an opportunity for external agencies to work with companies to ensure that internal mechanisms achieve standards of best practice.

Our fourth point is that offering protection only to whistleblowers who report to ASIC may discourage corporations from setting up their own channels for receiving disclosures.  It is our view that, amongst other things, legislation should encourage effective forms of self-regulation.  Our preference for an appropriate degree of self-regulation is based on two concerns: one, a recognition that legislation has only limited effectiveness when relied upon exclusively and two a desire to encourage the development of corporate cultures that aid the prevention of wrong-doing.  Beyond this, we are positively inclined to support self-regulation as an opportunity to build capacity within organisations to take responsibility for the conduct of their affairs.

The achievement of the Bill’s objectives will require some modification of the tendency, in Australian culture, to protect wrongdoers under the rubric of never “dobbing in a mate”.  One of the best ways to address this challenge will be to propagate an understanding of the bigger picture including the cost that fraud and other misconduct imposes on Australian society.  With proper support, Australians might be encouraged to see it as gutsy and honourable to blow the whistle in the greater concern for public interest.  One of the best ways to orchestrate this change in perspective is for corporations to take up this challenge of self-regulation, become proactive and educate their workforce and those with whom they do business.  

Some further background

The NSW Professional Standards Council prepared a report in 2001 on whistleblowing in the professions and more broadly the private sector from submissions made from business, government and the community. The report emphasised the importance of this raising of awareness.  The following can be summarised from the submissions as what is required to develop an awareness and understanding and thereby assist in changing the culture in the workplace to embrace whistleblowing. 

· Commitment from senior management

· Policy statement saying organisation will not condone illegal or unethical conduct and that it supports members, who make disclosures about other members who have, or are, engaged in such conduct. 
· Policy should be one element of the Code of Ethics
· Set out appropriate procedures to be followed
· Education campaigns / training for managers and staff detailing the importance of disclosures and the manner to deal with reports
· Induction of new staff 
· Engender trust that reports will be dealt with confidentiality and appropriately
However the report also points out a common criticism regarding the effectiveness of Codes of Conduct.  It declares that in reality they often have a merely cosmetic function. It is our conviction that the setting up internal channels or ones with an appointed organization, which includes the education and training of staff, is a tangible way to make codes have a more substantive function. 

As a result of these considerations the legislation needs to offer protection to whistleblowers who use these communication channels established by corporations.  This will in turn encourage such channels to be created.  Established with the right understanding and training it will assist in bringing codes of conduct into practice.  It will also therefore help to produce the desired cultural shift needed to support this legislation.

Our fifth point is that providing only a government channel for reporting disclosures might have the effect of penalizing cases of fraud and misconduct after they have occurred and considerable damage has already been caused.  Internal mechanisms, or external mechanism set up in partnerships with organisations, that are implemented with commitment and training would more likely to lead to prevention. 

Our final point is that if the desired effects of this Bill were to take place and people felt confident to make reports of suspected breaches would ASIC alone be able to manage all these possible calls?

A disclosure of information by a person qualifies for protection under this Part if:

(c) the person informs ASIC of the person’s name before making the disclosure

A major concern for a potential whistleblower is the threat of reprisal.  While the Bill offers protection from this it may not be reassuring enough for someone who is considering making a report.  It is our submission that if whistleblowers are not given the opportunity to report an incidence anonymously and still be protected it may restrict the number of disclosures made.  We accept that it may be more difficult (and sometimes impossible) to offer effective protection to a person who chooses to remain anonymous.  Despite this, we think that, on balance, the option of making anonymous disclosures would be a desirable inclusion in the Bill.

A disclosure of information by a person qualifies for protection under this Part if:

(e) the person makes the disclosure in good faith

It is our submission that ‘good faith’ should not be a condition determining whether the whistleblower is afforded protection.  Rather we suggest that the honesty of the claim should be the sole condition needing to be met for a disclosure to be protected.  A whistleblower should not be offered protection if they know, or reasonably should have known, that the allegation is untrue.

A number of reasons could be advanced in support of our position.  Of these, the most compelling relates to the desirability, in terms of public interest, of ensuring that the maximum number of relevant disclosures is made.  With this in mind, it should be recognised that a tactic often used by those whose actions are under scrutiny has been to try to discredit the character of the whistleblower in an effort to discredit the allegations.  Not conditioning protection on the motivation of the whistleblower but rather on whether the allegation is true or not could help reduce these attacks.  The investigation would instead be focused on the allegations themselves. 

An alternative model

As noted above, the Sarbanes-Oxley Act 2002 in the United States is an example of legislation that affords a broader regime of protection to potential whistleblowers.  

1. The legislation gives whistleblowers three options for reporting suspected malpractice.  These are listed as follows:

SEC. 806. PROTECTION FOR EMPLOYEES OF PUBLICLY TRADED COMPANIES WHO PROVIDE EVIDENCE OF FRAUD. 

(A) a Federal regulatory or law enforcement agency; 
(B) any Member of Congress or any committee of Congress; or 
(C) a person with supervisory authority over the employee (or such other person working for the employer who has the authority to investigate, discover, or terminate misconduct) 
The third option (C) gives the organisation the opportunity to establish an internal reporting channel or an external one.  Therefore this legislation encourages companies to take responsibility for identifying and eradicating misconduct.  This then allows for the advantages, which have been outlined above.

2. There is no stipulation in this legislation that requires whistleblowers to report their name in order to be offered protection. Therefore this legislation gives whistleblowers a greater measure of protection, which they may feel necessary.  The following section of the Act decrees that procedures need to be established for the treatment of complaints including those made anonymously.   

SEC. 301. PUBLIC COMPANY AUDIT COMMITTEES. 

(4) COMPLAINTS. —Each audit committee shall establish procedures for— 

(A) the receipt, retention, and treatment of complaints received by the issuer regarding accounting, internal accounting controls, or auditing matters; and 

(B) the confidential, anonymous submission by employees of the issuer of concerns regarding questionable accounting or auditing matters. 

It can therefore be expected that because whistleblowers are given more than one body to report to and because they are given the opportunity of remaining anonymous it would increase the likelihood that they feel confident to make a report.  As a result this would increase the incidents of reports of fraud and other forms of misconduct.

3. The Sarbanes-Oxley Act does not include the condition that a whistleblower will only be afforded protection if they make a disclosure in ‘good faith’.
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