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17 November 2003

Dr Kathleen Dermody

Committee Secretary

Parliamentary Joint Committee

on Corporations and Financial Services
Suite SG.64

Parliament House

CANBERRA, ACT, 2600

By Mail and by email

corporations.joint@aph.gov.au 
Dear Dr Dermody,

CLERP (Audit Reform and Corporate Disclosure) Bill (Bill)

I enclose Australian Institute of Company Directors’ (AICD) Submission on the Bill.

AICD is concerned that the short time available for consultation has meant that AICD has not been able to provide more by way of proposed re-drafts of the legislation. However AICD would be pleased to assist in further consultation on the Bill. Given the limited time AICD’s submission focuses on matters that of the greatest importance to its members.      

The submission covers a number of areas, however, the following matters are of particular concern to directors:

· Infringement Notices for Breaches of Continuous Disclosure Obligations - AICD strongly opposes the proposal that the Australian Securities and Investment Commission (ASIC) be given power to impose financial penalties and issue infringement notices in relation to alleged contraventions of the continuous disclosure regime. There are alternative ways in which ASIC can and should exercise its powers in pursuing such breaches. If the Government proceeds with the proposal, guidelines should be developed to govern ASIC’s exercise of the new powers and those provisions should be subject to a sunset clause which provides for their review in three years time. 
· Extension of civil liability for continuous disclosure breaches – The proposal to extend civil liability for continuous disclosure breaches to individuals goes further than intended by the Commentary on the Bill and may have unintended consequences.
· Auditors to Report Suspected Breaches of the Law to ASIC -   The proposed changes to Section 311 of the Corporations Act will make audits unnecessarily adversarial, and are likely to reduce rather than enhance the effectiveness of the audit process. The 7 day reporting time limit is too short and auditors should not be required to refer matters to ASIC without first drawing them to the attention of the directors and allowing sufficient time to resolve the issue. There is no “de minimis” requirement.

· Shareholder approval of termination payments – The proposal to apply the formula in Section 200G (3) of the Corporations Act to “cap” the extent to which a company can make a genuine payment by way of damages for breach of contract or agree to a contractual termination entitlement entered into as a “sign-on incentive” without obtaining prior shareholder approval, lacks logic and may operate to impose unreasonable and unintended restrictions particularly, during the first year of employment. Directors are already required to act in the best interests of the company and in accordance with the law in relation to such payments. It would be difficult in practice to obtain shareholder approval for these payments, failing which a potentially costly law suit which may not be in the best interests of the company would be inevitable. The timing of obtaining shareholder approval is also an issue, which has not been resolved.

· Whistleblowing –The framework for disclosure and the protection for disclosing employees needs more defined processes, procedures and parameters.  Internal company processes should be fully utilised in relation to grievances before matters are referable to ASIC.  The provisions should apply to officers and employees of listed companies and to disclosure of serious offences based on a “reasonable grounds to believe” test with immunity subject to some qualifications and limitations. ASIC’s role also requires further guidance and definition. 

AICD would be pleased to appear before the Committee to answer any questions on its’ Submission. 
Please do not hesitate to contact me or Rob Elliott, Manager Policy and Advocacy should you have any questions about the submission.

Yours sincerely,

John Hall

Chief Executive Officer
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