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Australian Institute of Company Directors

Australian Institute of Company Directors (AICD) is the peak organisation representing the interests of company directors in Australia. Current membership is over 18,100, drawn from large and small organisations, across all industries, and from private, public and the not-for-profit sectors. Membership is on an individual, as opposed to a corporate basis.

Australian Institute of Company Directors has several national policy committees, focusing on issues such as law, accounting and finance, sustainability, taxation and economics, and national education, along with task forces to handle matters such as corporate governance.

The key functions of AICD are:

· to promote excellence in director’s performance through education and professional development


· to initiate research and formulate policies that facilitate improved director performance


· to provide timely, relevant and targeted information and support services to members and, where appropriate, government and the community


· to maintain a member’s code of professional and ethical conduct


· to uphold the free enterprise system

· to represent the views and interests of directors to government, regulatory bodies and the community

· to develop strategic alliances with relevant organisations domestically and internationally to further the objectives of AICD.

Executive summary 
Australian Institute of Company Directors urges that the following matters in the Bill be given further consideration:
· Infringement Notices for Breaches of Continuous Disclosure Obligations—the Australian Law Reform Commission April 2003 Report on Civil and Administrative Remedies (ALRC Report) criticised this proposal. AICD is disappointed that the Federal Government has not responded or referred to the ALRC Report. AICD strongly opposes the proposal that ASIC be given power to impose financial penalties and issue infringement notices in relation to alleged contraventions of the continuous disclosure regime. There are alternative ways in which ASIC can and should exercise its powers in pursuing such breaches. If the Federal Government proceeds with the proposal, guidelines should be developed to govern ASIC’s exercise of the new powers and those provisions should be subject to a sunset clause which provides for their review in three years time. 
· Extension of civil liability for continuous disclosure breaches—AICD is concerned that the proposal for the extension of civil liability for continuous disclosure breaches to individuals goes further than intended by the Commentary on the Bill and may have unintended consequences.
· Auditors to Report Suspected Breaches of the Law to ASIC—the proposed changes to Section 311 will make audits unnecessarily adversarial, and are likely to reduce rather than enhance the effectiveness of the audit process. The 7 day reporting time limit is too short and auditors should not be required to refer matters to ASIC without first drawing them to the attention of the directors and having sufficient time to resolve the issue. There is no “de minimis” requirement.

· Shareholder approval of termination payments—the proposal to apply the formula in Section 200G(3) to “cap” the extent to which a company can make a genuine payment by way of damages for breach of contract or agree to a contractual termination entitlement entered into as a “sign-on incentive” without obtaining prior shareholder approval, lacks logic and may operate to impose unreasonable and unintended restrictions particularly, during the first year of employment. Directors are already required to act in the best interests of the company and in accordance with the law in relation to such payments. It would be difficult in practice to obtain shareholder approval for these payments, failing which a potentially costly law suit which may not be in the best interests of the company would be inevitable. The timing of obtaining shareholder approval is also an issue which has not been resolved.

· Whistleblowing—the framework for disclosure and the protection for disclosing employees need more defined processes, procedures and parameters.  Internal company processes should be fully utilised in relation to grievances before matters are referable to ASIC.  The provisions should apply to officers and employees of listed companies and to disclosure of serious offences based on a “reasonable grounds to believe” test with immunity subject to some qualifications and limitations. ASIC’s role also requires further guidance and definition. 

· Audit Standards—audit standards should not have the force of law. Auditing standards are qualitatively different from accounting standards. In contrast, auditing standards reflect the fact that the auditing function requires the exercise of judgement. For this and other reasons, the legal framework and structures which work for accounting standards may not work well for auditing standards.
·  “Cooling off” Provisions for Former Audit Partners and Others—the four years proposed is far longer than any other comparable market and the definitions of audit firm staff need revision to avoid shrinking the pool of directors and audit firm staff available to companies.

· Shareholder Vote on Remuneration—the proposed shareholder vote on the remuneration report will serve no useful additional purpose since the Federal Government can ensure that the remuneration report is the subject of shareholder debate at AGMs through provisions along the lines of the proposed Section 250SA. Proposing a shareholder vote on the remuneration report suggests that decisions regarding the remuneration of executive management are a shared responsibility between board and shareholders. Good corporate governance requires that boards take sole responsibility for their remuneration decisions. If shareholders are dissatisfied with the board’s performance, they have the right to make their views known at the AGM and vote against the re-election of the directors.
Introduction

Australian Institute of Company Directors (AICD) welcomes the opportunity to make a submission in relation to the CLERP (Audit Reform and Corporate Disclosure) Bill (Bill). 
This section of the submission contains a number of general comments about the Bill in the context of the current Australian business regulatory environment. The next section of the submission contains specific comments on the individual Schedules of the Bill.
AICD is concerned about the limited time that interested parties have been given to respond to the Bill. The law reform package proposed in the Bill is detailed and complex and deserves thorough consideration by interested parties. This is particularly the case since the Bill is more prescriptive than AICD had anticipated in light of the Federal Government’s stated position that ‘light touch’ regulation was more appropriate. With additional time to comment, AICD may have been able to provide more by way of proposed re-drafts of various provisions. Accordingly, AICD has concentrated on certain parts of the Bill which have been identified as a priority. Although AICD has not commented on other parts of the Bill in this submission, it hopes this will not preclude it from further comment during the next stages of the Bill’s progress. 
AICD has consistently supported a co-regulatory business model where there is a role for both government legislation/regulation and self-regulation by industry participants. Clearly there is a need for government legislation/regulation when a desired outcome cannot be effectively achieved via self-regulation. However, AICD considers that self-regulation should be promoted, except where it is demonstrably inadequate. Furthermore, additional regulation through legislation is only warranted when existing legislation is found to be deficient. Is there evidence that the current law is inadequate? Has the current law been fully tested by the courts?  These are threshold questions that should be clearly answered before a comprehensive law reform package of this complexity is contemplated.

AICD considers that the ASX Corporate Governance Principles should be fully implemented and tested before the Bill is introduced. At the outset it would appear that there are several matters that are addressed in both the ASX Corporate Governance Principles and the Bill. These overlaps could lead to inconsistencies which may cause confusion, lead to increased transaction and compliance costs and act as disincentives to business activity.

AICD notes that the Bill implements a number of recommendations in the HIH Royal Commission Report (HIH Report). However, there has been no opportunity for public comment or testing of those recommendations before their incorporation into the Bill. As discussed in further detail below, some of those recommendations are of such importance and potential impact that a rigorous public discussion should have preceded their incorporation into the Bill.   

Several significant new powers are proposed in the Bill, such as the ASIC power to issue infringement notices for breaches of continuous disclosure. For reasons detailed below, AICD does not in principle support the grant of this new power to ASIC. However, if the Government does grant such new powers in the Bill, it is appropriate that their operation is subject to sunset provisions. Such provisions create flexibility, so that the practical operation of the new powers can be reviewed at a nominated future date. If it is appropriate at that time, those powers can be extended or revoked. 

Specific Comments on the Bill
Chapter 1:  Audit Reform 

Schedule 1—Audit Reform

Part 1—Auditing standards 

Changes to FRC’s functions and powers Commentary (Commentary) 
Paragraph 33ff

AICD supports the establishment of a supervisory body to implement requirements of auditor independence, and accepts that this could be met by expanding the role of the Financial Reporting Council (FRC). However, AICD considers that it is important that this oversight body be separate from Treasury and should concentrate on accounting and auditing issues alone, particularly given the importance of these new responsibilities. The skills and experience required for such new responsibilities are different in many respects from those required of existing FRC members. The proposals also involve a significant increase in the workload for the FRC, together with the need for a separate secretariat.
AICD believes it is important that the FRC has adequate funds and resources to manage the additional responsibilities. If the FRC is established as an independent properly resourced body it could potentially provide assistance to the Financial Reporting Panel (FRP).
Changes to objects in part 12 of ASIC Act – giving auditing standards the force of law

In broad terms there is an assumption in the Commentary that “what is appropriate for accounting standards is appropriate for auditing standards”. In AICD’s view this parallelism has not been demonstrated. Accounting standards and practice are much more prescriptive than auditing standards and practice. The purpose of auditing standards is qualitatively different from those of accounting standards, which are necessarily highly prescriptive, whereas auditing standards reflect that the auditing function requires the exercise of judgement. This means that the standards, legal framework and structures which work for accounting standards may not work well for auditing standards. It would be most unfortunate if the detailed and prescriptive approach in the draft legislation has the effects of:

· inhibiting auditors from backing their judgment in areas where certainty is simply not possible

· promoting a “box ticking” approach to conformity with the detailed prescriptive standards, despite the fact that this may well lead to a lesser standard of audit

· potentially creating an adversarial relationship between auditor and client in all companies as each gives priority to protecting their position under law.
AuASB’s establishment, functions, powers, procedures, membership and other administrative matters Commentary Paragraph 48 ff

AICD welcomes the establishment of the Australian Auditing and Assurance Standards Board (AuASB) as an independent body corporate. However AICD is concerned to ensure that the AuASB’s independence is both real and perceived and that it cannot be compromised by the FRC having control over its funds. 
It is important that the AuASB can receive funds from appropriate donors and use those funds for purposes agreed with those donors, provided that the FRC agrees these donations and purposes are consistent with the AuASB’s objects. This proviso provides a safeguard against donors gaining, or appearing to gain, undue influence over the AuASB.

Issue 1.1 

Does proposed Commentary Paragraph 224(aa) adequately express the role auditing standards should be playing in Australia’s financial reporting system?

AICD has no comment, provided the drafting is seen as reasonable by senior practicing and experienced auditing professionals.

Retention of audit papers Commentary Paragraph 43, proposed Sub section 307B (1)

There is a practical difficulty with the use of the words “all documents, (including audit working papers)” in the proposed Sub-section. Does this for instance, include the scribbling of a trainee auditor which is considered wrong or irrelevant by a more senior member of the audit team? It is also most unlikely that members of an auditing team would be able to remember the purpose and fate of each and every piece of paper developed during a significant audit some years after the event. Justice would not be served if counsel during a trial were able to attach unrealistic significance to a casual, and wrong-headed, bit of paper and to the failure of a member of the audit team to recall how it was dealt with and why. There will also be difficulties in locating partners who have retired or died. 

However, there need to be processes in place to preserve all meaningful or substantial documents and working papers. It would be useful to insert a qualifier such as ‘in accordance with the auditing standards and guidelines prepared by the AuASB and agreed by the FRC from time to time’. The obligation should be dependent upon developing these guidelines in consultation with the profession. In any event, the volume of papers of even a rational scheme will be daunting. There also needs to be provision for electronic storage of these records. 

Issue 1.2

Proposed Section 227B is silent about the ability of the AuASB to formulate standards to be used for assurance engagements other than audits of financial statements and to develop guidance material for auditors performing audit and assurance engagements. Comments are sought on whether the AuASB needs to be given such functions.

Arguments in favour of giving the AuASB this function include:

· it is current practice, and fulfils a useful role

· it would be inefficient to have it done by another body

· giving the AuASB this function automatically provides close integration with auditing standards, to the extent appropriate

· the current practice of providing such aids is yet another reflection of the audit function requiring the exercise of judgment, as well as the wide range of issues that may need to be taken into account which are not, and often should not be, reflected in the Corporations Act
· conceptually audit is viewed as a subset of assurance under protocols issued by the International Auditing and Assurance Standards Board (IAASB) and the AuASB
· given Australia’s commitment to international harmonisation, an explicit aim of the draft legislation it is important for the AuASB to continue to have responsibility for the formulating of both auditing and assurance standards
· other considerations would include:

· whether the assurance standards and the guidance material should ‘have the force of law’?

· if this is the de facto situation for standards regarding assurance audits flowing from other audit standards having the force of law, in which event there may be a case for a separate body.

AICD supports this extension provided it is endorsed by the auditing profession.

Issue 1.3

Proposed Subsection 227B (1) does not confer on the AuASB the function of developing a conceptual framework for the purpose of evaluating proposed Australian and international auditing standards. Comments are sought on whether the AuASB needs to be given such a function.

AICD believes the AuASB should be able to develop such a framework if it perceives the need in the future or to adopt/adapt such a framework developed by the IAASB. 

Transitional arrangements Commentary Paragraph 83 proposed regulations under Section 1451(1)

AICD notes the list of auditing standards set out in the Commentary that will be included in regulations and recommends that the list should not be settled without extensive consultation with the AuASB and the profession. 

Part 2—Qualification of auditors

Issue 1.4

Comments are sought on whether the Working Party’s hours based proposal should be adopted or whether the more general years based requirement currently set out in the regulations should be retained.

AICD believes that this issue and indeed the whole of Part 2 should be settled after extensive consultation with the auditing profession and its representative bodies. 

Part 3—Auditor appointment, independence and rotation requirements

Commentary Paragraphs 132 – 145 proposed Sections 324CA (1) and 324CB (1)

These Sections raise two important issues:

· the substitution of “might” for “would” in the auditor independence test, as recommended in the HIH Report. AICD believes “would” not “might” is more appropriate
· the lack of any significance criteria for the determination of conflict of interest, so that a person or firm engaging in audit activity commits an offence if:

· there is any conflict of interest which might impair independence, regardless of the magnitude of the conflict or resultant impairment

· without having regard to any processes which may be put in place to nullify the possible impairment.

AICD believes that at a minimum, the impairment would be void if:

· it is insignificant and/or if the practical effect is nullified by processes put in place by the auditor

· the apparent conflict and processes deployed to nullify it are declared by the auditor.
Relevant relationships Commentary Paragraph 156 proposed Sub-sections 324CC (1), 324CJ (1) and 307C (1)

The current definition of “immediate family” in the Bill is too wide and should be limited to spouse or equivalent and dependents as was recommended in Professor Ian Ramsay’s Report “Independence of Australian Company Auditors”. It is difficult to see how a member of an audit team can be sure of knowing if an immediate family member “has an asset which is an investment in the audited body”, see Sub-section 324CF(1) 9. For example, how could an audit team member be penalised if an adult immediate family member refuses to divulge any such information on grounds of privacy? AICD questions whether Sub-section 324CJ (1) is sufficiently clear on this point. Is the audit firm protected here by making a declaration of independence under Sub-section 307C (1) in good faith?

Retiring partners of audit firms and retiring directors of authorised audit companies Commentary Paragraphs 158 – 176 proposed Sections 324CG and 324CH

Proposed Section 324CG
AICD believes that this provision goes too far. The ASX Corporate Governance Guidelines quite properly emphasise the need for accounting experience on a board, and on the audit committee. In the case of larger and more complex companies, particularly in the financial service industries, the pool of available talent is relatively limited, and relies significantly on the top 4 accounting firms. The proposed Section will constitute a significant inhibition on retiring partners being available.

The proposed Section provides that a person contravenes the Section if the person ceases to be a member of an audit firm at a particular time, and at any time before the departure time, the audit firm has engaged in an audit of an audited body, before the end of the relevant waiting period, the person becomes, or continues to become, an officer of the audited body. If the person was a professional member of the audit team for the audit, the relevant waiting period ends four years after the departure time and is otherwise two years.

The proposal is based on the recommendations of the HIH Report. The concern clearly is that a former partner of the firm, who is on the board, will exercise undue influence over the conduct of the audit. This is obviously a real prospect. However, the Section goes further than is necessary.
AICD believes it would be preferable if the Section is expressed to apply if at any time before the departure time the audit firm had engaged in an audit whilst the relevant partner was a member of that audit firm. To take an extreme example, this may have been before the partner concerned had even joined the firm. The concern relates to the conduct of the audit and the independence of the auditor in its conduct. If the firm concerned is no longer the auditor, the presence of the former partner on the board can in no way impugn the independence of the auditor or the integrity of the audit. The Section should therefore be amended to make it clear that it applies only where the person concerned was a partner of the current audit firm at a time when the firm audited the relevant company.

A second area of concern relates to the distinction in the “waiting period” between the person being “a professional member of the audit team” or otherwise. The term “professional member of the audit team” is defined in Section 324AE. It includes any registered company auditor “who participates in the conduct of the audit” and, any other person ‘who participates in the conduct of the audit’, and in the course of doing so exercises professional judgment. Given the approach that is set out in the CLERP 9 proposal, the concept of the audit team will acquire greater significance, and the audit firms will, as a matter of course, precisely define the members of the team. In the past, however, it has been common for an audit firm to involve the services of its partners with particular experience in specific areas, such as tax, to provide input, whilst they were not directly engaged in the audit itself. To accommodate this reality, it would be desirable to qualify Paragraph (a) of Section 324AE in the same manner as is set out in Paragraph (b), and to add to both Paragraphs a materiality qualification, such as “to a material extent”.

Clause 160 of the Commentary suggests that Section 324CG will apply prospectively. There does not, however, appear to be any provision in the Bill to this effect. This should be addressed.

Proposed Section 324CH

This Section applies a similar prohibition to that contained in Section 324CG to a retiring professional member of an audit team. The concerns expressed with respect to Section 324CG should apply to this Section. In HIH, the connection with the audit firm concerned appears to have had an unfortunate outcome. There are, however, many other examples where employees of an audit firm engaged in the audit have moved across to senior positions within the finance team of the company. The introduction of their expertise into the company has proven beneficial, and their status as employees rather than partners within the audit firm has ensured that independence has not been impugned. AICD believes that the upside of access to a potential talent pool exceeds the potential risk to independence. This Section goes too far. 
The HIH Report’s recommendations are opinions rather than demonstrated and unarguable truth. The overseas examples quoted only apply to partners and peak at 2 years which, after considering the HIH Report, still seems an adequate cooling off period. The difficulty of the recommendations is that they cannot prejudge matters which have not yet come before the courts, and it is possible that those court proceedings will reveal sources of sin, including possibly misleading the auditors, far more serious and material than any due to the auditors. In a sense, if the Bill is passed as proposed the auditing function and the wider business community will need to live with the consequences of the sins of others.

Monitoring of ASIC’s use of relief power Commentary Paragraph 200 proposed Section 342A

AICD questions whether it is appropriate for ASIC to monitor itself in the use of the relief power.  
Non- audit services Commentary Paragraph 206 ff
AICD understands that the submission of the Institute of Chartered Accountants in Australia (ICAA) contains extensive discussion of some of the potential practical difficulties with these proposals. AICD’s preference is the proposal outlined in the 2002 CLERP 9 Paper namely the immediate application of Professional Statement F1 on Professional Independence, which forms part of the Joint Code of Professional Conduct of the ICAA and CPA Australia. 

Part 4—Registration of authorised audit companies

AICD has no comments on this part. 
Part 5—Auditors and AGM’s Commentary Paragraphs 232-247

Proposed Section 250PA giving shareholders the right to submit written questions to the auditor is a useful innovation. AICD also supports the proposal to require an auditor to attend the AGM of listed companies to answer appropriate questions about the audit, proposed Section 250RA. 
Part 6—Qualified privilege

AICD has no comments on this part.
Part 7—Expansion of auditor’s duties Paragraphs Commentary 252 ff proposed Section 311

AICD’s general comment on this proposal is that there is the potential for damage to the relationship between the company and auditor. In recent times, AICD believes that audit committees, management and auditors are making conscious efforts to work openly and cohesively towards ensuring an effective audit. This does not in any way impact upon the integrity or independence of the auditor. The contribution that the auditor brings to the process is its perspective as an independent and external expert. 

Ideally, the issues are addressed and resolved, often with robust debate but upon an entirely open and transparent basis. The proposal potentially reintroduces the notion of the auditor as ‘enemy’, with the consequence that information flow becomes controlled and the outcome manipulated. The proposal represents a massive over-reaction with the potential to create untold damage to a system which, for the most part, is working very effectively. A further general issue is whether ASIC has the resources and expertise to deal with additional work in this area. 

The imposition of strict liability is troubling and AICD believes that a “de minimis” provision needs to be inserted into the proposed draft. A more detailed discussion of AICD’s difficulties with the proposal is attached as Annexure 1 to this submission. 

Part 8—Companies Auditors and Liquidators Disciplinary Board

AICD has no comments on this part.

Chapter 2:  Financial Reporting 
Schedule 2—Financial Reporting 

Part 1—True and fair view
Paragraphs Commentary 292 ff proposed amendments to Sections 298, 306, 307 and 308

CLERP 9 proposes that companies must comply with accounting standards and if directors believe that the financial statements, together with the notes, do not give a true and fair view must state why in the notes to accounts. It includes a new requirement to discuss the reasons why the additional information was necessary to provide a true and fair view in the directors’ report. The auditor must also form an opinion on the additional information and include in the audit report their opinion on the additional information, proposed. 

Australian accounting standards, and the International Accounting Standards Board standards, are rigorously principle-based and apply substance over form. Arguably, substance over form by its nature negates a need for a “true and fair override”. Directors already have the ability to include additional information in the notes if they believe that it is necessary to provide a true and fair view.

The auditor currently forms an opinion on the financial report, which includes the financial statement and notes. AICD does not believe that there is a need to include the discussion in the directors’ report and the auditors’ report. Elevating the discussion, and requiring specific comment by the auditor is counter productive and could undermine the authority and standing of accounting standards and the responsibility of the auditor to form an opinion on the financial report as a whole. This could be an issue for an auditor of two different companies that have identical transactions where one company provides additional information. If the auditor believes that the extra information provides a true and fair view then it is plausible that they will then need to qualify the audit report for the company that followed the accounting standard but did not provide additional information. 

There is also the additional difficulty that the auditor may not be sufficiently immersed in the business to be able to assert positively whether additional information is necessary in a specific instance, as distinct from considering the matter and finding no reason to dispute the need.

Part 2—CEO and CFO declarations in relation to listed entity’s financial report, Commentary Paragraph 313ff proposed Sections 295(4) and 295A

The provisions relating to CEO and CFO sign off are welcome, although AICD believes that this is probably the current practice. The duplication of this provision in the ASX Corporate Governance Guidance Council Recommendations raises a further potential source of confusion for the market and the usefulness of including the requirement in the Corporations Act is questionable. 

Part 3—Content of directors’ report for listed public companies Commentary Paragraphs 327 ff proposed Section 299A

AICD notes the proposal to include a requirement in the Corporations Act for an operating and financial review in the directors’ report. This is a duplication of a requirement of the Listing Rules and is a potential source of confusion for the market and for companies themselves.

Part 4—Financial Reporting Panel Commentary Paragraphs 337-362

The Commentary suggests that there be both full-time members and up to 30 part-time experts. There is the potential for the build up of an industry with the referral of a plethora of concerns to the panel. This may lead to confusion and uncertainty in the marketplace, and considerable time, cost and expense for companies. The question that should be asked is whether the quality of listed company accounts is a matter of such concern as to justify the creation of a new bureaucratic body. 

Two further difficulties with the proposal are that the panel’s decisions will be after the event and that they will be non-binding. It would be useful if companies wanting to resolve an issue were able to approach the panel, prior to entering into a transaction. AICD also questions the value of a tribunal whose decisions do not bind the parties. It would be preferable if there could be a binding ruling on a dispute with a right of appeal. AICD believes companies and not just ASIC should be able to approach the panel.

A further issue is how the panel interacts with the Urgent Issues Group (UIG). If the FRP is to interpret accounting standards this will cut across the role of the UIG and the bodies should be amalgamated. Further given that the pool of people to sit on the FRP and the UIG is limited it would be difficult to find sufficient people with the skills to sit on two groups. AICD also believes that companies should also be able to refer interpretive disputes with ASIC to the FRP. 
Issue 2.1

Some stakeholders have suggested that the Financial Reporting Council should oversee the operation of the FRP. Comments are invited on potential oversight arrangements for the FRP. 

Provided the FRC has appropriate resources it could potentially oversee the operation of the FRP, however AICD believes that it does not currently have the resources or the expertise to carry out this function. 

In this context AICD questions whether it is useful to have a proliferation of bodies involved in accounting and auditing standards. It may be appropriate to consider an amalgamation of the Australian Accounting Standards Board and the auditing standards staff into one organisation under the oversight of an independent, properly resourced FRC. 
Issue 2.2

Comments are sought on whether a company should also be allowed to refer a matter to the FRP, where there is a dispute between ASIC and the company regarding the company’s application of accounting standards in its financial report?

Companies should be able to refer interpretive disputes with ASIC to the FRP. ASIC is a regulator, not an authority on accounting matters, and its assuming such a role conflicts with ASIC’s enforcement duties.

It is difficult to see how the FRP could efficiently perform its proposed duties without a small staff of people expert in the relevant areas.

Chapter 3:  Proportionate Liability 

AICD has no comments on this chapter. 

Chapter 4:  Enforcement 

Schedule 4—Enforcement

Part 1—Protection for employees reporting breaches to ASIC

We assume that the jurisdictional issues which were previously of concern to the Attorney-General’s Department have been considered as part of the CLERP 9 process and that Treasury is satisfied that Part 9.4AA has a sound jurisdictional basis.

Part 9.4AAA contains some far‑reaching provisions in relation to whistleblowing. We consider that the term has a pejorative flavour about it, which is why we have referred to a disclosing employee as an “informant” throughout this submission.
 Whilst these provisions were foreshadowed in the CLERP 9 Discussion Paper released in September 2002 (2002 Discussion Paper), and the matter has also been the focus of significant attention by the Standards Association of Australia
, we have identified some problems with the application of the provisions. Clearly informants must be given adequate protection within the ambit of defined procedures and processes. 

In particular, we consider that Part 9.4AAA may create considerable problems within companies, particularly small and medium companies, which go far beyond the benefits that the disclosure process may produce. AICD submits that the operation of the Part be restricted to listed companies, which is consistent with the application of the Sarbanes-Oxley Act of 2002 (Sarbanes-Oxley Act).
  The ASIC website demonstrates it is a very active regulator, more than capable of identifying breaches of the Corporations Act and taking necessary action. It is not clear what additional relevant information ASIC will obtain if the suggested provisions are implemented as they stand. However, unless defined parameters are set, they have the potential to create a substantial workload for ASIC which will require additional resources. 

Issue 4.1

AICD considers that the Bill should not apply to breaches of legislation other than the corporations legislation. Apart from issues of jurisdiction and practicability, this would otherwise place an unreasonable and unnecessary administrative burden upon ASIC.

1317AA Disclosure qualifying for protection under this Part

contract for services—Clause 1317AA(1 (b) (iii) & (iv)

The provisions extend to a person who has a contract for services with a company. We note that Paragraph 384 of the Commentary refers to subcontractors. Does this include lawyers, bankers and other advisers? If it does, how would this obligation interact, for example, with the professional obligations, which may well be statutory, that lawyers have to their clients? AICD considers that the provisions should only properly apply to officers and employees.
  If, contrary to our suggestion, the provisions are to extend to a person who has a contract for services with a company, it should also extend to a person who supplies goods to a company. Those persons would also be in a position to have information regarding the company that could be of interest to ASIC.
informs ASIC of the persons name before making disclosure—Clause 1317AA(1)(c)

This suggests a 2 step process – step 1 disclosure of name and step 2 disclosure of information. In fact it is possible that there could be some time between disclosure of name and disclosure of information. We suggest that the clause be amended to read: “the person informs ASIC of the person’s name either immediately prior to or at the same time as disclosing the information”. 

Paragraph 387 of the Commentary refers to Section 127 of the ASIC Act as providing some confidentiality protection. That Section deals with the information itself, not necessarily the identity of the person who discloses the information to ASIC. If this is a gap in protection, Section 127 ought to be amended accordingly to make it clear that the identity of an informant is confidential information.
has or may have contravened a provision of the Corporations legislation—Clause 1317AA(1)(d) (i) and (ii)

It appears that the protection can be obtained by referring any contravention to ASIC. The legislation could be an invitation to provide information to ASIC about minor contraventions of the legislation in the hope that informants will obtain protection against possible company action against them even if they may have been involved in other “problems issues” which may not yet have been identified. Notification of a minor contravention could be used as a means of securing job security or protection. In short, the provisions may be used by informants as a ‘sword’ rather than a ‘shield’. To discourage inappropriate reporting, the protection should be limited to breaches for serious offences specifically under the Corporations Act. It ought to be possible to specify sections or, at the least, specific Parts of the Act. We suggest that ASIC identify breaches of the provisions which it wants disclosed. Again, this focus on serious breaches is consistent with the thrust of the Sarbanes-Oxley Act.

reasonable grounds to suspect—Clause 1317AA(1)(d)

Whilst it may be appropriate for legislation to impose a “reasonable cause to suspect” test on  regulators before they issue infringement notices for example, to enable informants to receive the kind of protection mooted in the Bill on the same grounds is not justified. Whilst informants should not have to go to the trouble of ensuring that there has been a breach of the legislation, AICD is concerned that the language proposed could be an invitation to prematurely or indiscriminately make disclosures to ASIC. 

The provisions also encourage whistleblowers to go direct to ASIC without first raising the issue within the company where it may be appropriately and expeditiously resolved. An example of such a process would be referral of the matter to the risk management committee of the board. This will affect the internal procedures a number of companies have in place and even those which utilize an independent third party.
 
There is no prescribed standard for the nature or quality of the information to be disclosed. It ought to provide enough detail to substantiate the “reasonable grounds” basis. To address these concerns, AICD suggests that Clause 1317AA(1)(d) be amended to read: “the person has reasonable grounds to believe that the information is sufficient to indicate that:…”

makes the disclosure in good faith—Clause 1317AA(1)(e)

Apart from the burden of proof, which we refer to later, this good faith standard raises a number of problems of interpretation and application. Would disclosure made with the primary purpose of obtaining immunity be disclosure in good faith? Would disclosure to ASIC immediately or contemporaneously notified by the informant to the company and claiming protection be deemed to be disclosure other than in good faith? 
It has been suggested that an informant who makes disclosure to ASIC without reasonable grounds and not in good faith may be guilty of an offence under the Act eg. Sections 1308- 1310. Should it be made a specific offence to discourage malicious or unfounded disclosures as Paragraph 391 of the Commentary describes them?  In any event, to prove good faith an informant should be required to establish that they have firstly fully utilised internal company processes in relation to their grievance.
Disclosure that qualifies for protection not actionable—Clause 1317AB
Clause 1317AB(1) provides that a person  “is not subject to any civil or criminal liability for making the disclosure”. This is uncertain language, but suggests that it is immunity based on the fact of disclosure, not necessarily from participation in any unlawful conduct the subject of disclosure.

However, Paragraph 388 of the Commentary, also in language that is not entirely clear, suggests that it is participation that may be protected. It also seems possible that an employee solely responsible for conduct that causes a breach by the company may report the breach by the company and be immune from prosecution personally. 

If Clause 1317AB effectively provides  “blanket” immunity for civil or criminal liability, despite culpability, this appears to go beyond most immunity schemes for voluntary disclosure of which AICD is aware. For criminal matters it usually goes to mitigation of penalty, or a lesser charge, based upon an undertaking to give evidence. We refer, by way of example to the formal policies of the Australian Competition and Consumer Commission.
 

It also appears that the informant will be protected from dismissal by the company if they are involved in other contraventions.  As a matter of policy should the informant be protected from prosecution by ASIC in relation to other contraventions?  This entire immunity issue needs clarification. The amendment to Section 1317S (2)(b)(iii), proposed by Item 79 of Schedule 9 of the Bill, appears to have some relevance here. Immunity, on public policy grounds, should be subject to some qualifications and limitations. 

We presume that Clause 1317AB is a provision which may be relied upon by an informant to avoid any civil or criminal liability and pleaded to bar the exercise or enforcement of any contractual or other remedy or right. Additionally, Clause 1317AB(1)(b) is imprecise. We suggest that the words “for or on behalf of a company subject to disclosure pursuant to Section 1317AA” be inserted between “exercised” and “against”. We assume the Clause is not intended to attract any liability for breach.

Burden of proof

AICD supports and encourages appropriate reporting of significant breaches but notes that the legislation does not deal directly with the burden of proof issue. Nor does it appear to be addressed by any existing provision in the Corporations Act.  Does the informant have to establish that he or she is acting in good faith? Or is this something that will be tested in the context of a claim by the informant for protection at a later time if, say, proceedings are brought by the company to dismiss the informant?  What will be required of the informant to show good faith exists in these circumstances?  
There are similar provisions in the Corporations Act relating to requests by shareholders for information concerning the activities of directors in certain circumstances. Should a similar standard be imposed on the informant in these circumstances?  It appears that the informant will receive this unqualified protection irrespective of the weakness of the suspicion of the alleged contravention or the seriousness of the breach of the legislation. 

Clause 1317AC—Victimisation prohibited

Clause 1317AC is a broadly drafted provision and subject to quite brief treatment in Paragraph 389 of the Commentary.  As drafted it is not limited to the company the subject of disclosure, although the Commentary suggests that is the intention. Nor is it limited to the informant. Protection extends to a second person where a third person makes a disclosure: Clause 1317AC (1)(d). Whilst there is an explanation in the Commentary about the intended interpretation of “detriment”, the Bill offers no definition. We suggest it would be helpful to do so.
Clause 1317AC(2) also brings in a third person. In fact it appears that second or third persons will gain protection where some other person makes the disclosure. There is no explanation in the Commentary as to why this is so. The intended and exact application of this clause needs to be explained. We see no prima facie basis for protection applying to any person other than the informant.

Right to compensation—Clause 1317AD
Following on from our immediately preceding comment, the right to compensation should be limited to the informant.
Consequences of a breach of Part 9.4AAA

It is clear from Clause 1317AC(3) that a breach of Clause 1317AC(1) & (2) is an offence under the Act. However, we have not been able to identify any provision in the Bill which makes it either a civil or criminal offence or which sets any penalty. We also refer back to our comments in relation to an informant’s liability for disclosures made otherwise than on reasonable grounds and in good faith.

ASIC

The Bill does not deal with any processes ASIC must follow in investigating claims, either to confirm that they have substance or that they lack substance, or perhaps some certifying process that may entitle, or disentitle an informant to Clause 1317AB protection.  There ought to be detailed and defining processes of an investigation in the Bill. There is, for example, no requirement upon ASIC to take any steps once a disclosure is made, certainly not within any set period eg 28 days. 

ASIC is already on record as stating that it does not have the resources to deal with all the complaints it receives. For this disclosure process to work, it needs to have well defined processes, procedures and parameters. Without these, no resources, existing or additional, would be adequate.  Obviously ASIC’s role will be crucial to the success of these new provisions, but that role needs greater guidance and definition in the Bill. 

Chapter 5:  Remuneration of directors and executives 

Schedule 5—Remuneration of Directors and Executives

Shareholder approval of the “remuneration report”

AICD accepts that investors in a publicly held company have a right to expect full transparency with regard to the remuneration received by the board and by the most senior executives. It also appropriate that adequate opportunities exist for debate and discussion by shareholders of the policies applied by a board in determining remuneration levels.

An unfortunate by-product of the increased disclosure in relation senior executive remuneration is that the inevitable “benchmarking” has contributed to a significant increase in remuneration levels. Nevertheless, AICD accepts the Government’s view that, on balance, the importance of transparency and open corporate governance outweighs the counter productive consequence of the increased disclosure.

Accordingly, subject to the drafting comments outlined below, AICD is supportive of the underlying principles in relation to disclosure proposed in the remuneration report. AICD supports the suggestion that discussion and debate of the remuneration report should occur at AGMs, where members wish to avail themselves of that opportunity.

However, AICD is strongly opposed to the proposal that, at each AGM, the remuneration report should be “put to the vote”.

AICD’s reasons for opposing the proposed remuneration report “advisory vote” are as follows:

· The Federal Government can ensure that the remuneration report is the subject of shareholder focus and debate at AGMs through provisions along the lines of the proposed Section 250SA without needing to mandate a shareholder vote. That is, the shareholder vote will serve no useful additional purpose.
· Proposing a shareholder vote on the remuneration report is tantamount to suggesting that decisions regarding the remuneration of executive management are a shared responsibility between board and the shareholders. Good corporate governance requires that boards take sole responsibility for their remuneration decisions. Shareholders, if they are unhappy with the board’s performance, have the right to make their views known at the AGM and to cast their votes against the re-election of the relevant directors.
· The introduction of an “advisory vote” on directors’ remuneration reports in the UK has resulted in developments which are perhaps being misconstrued by the Government as being positive.
 
· The introduction of an “advisory vote” on directors’ remuneration reports will set a precedent for shareholder votes on other matters that are properly the province of boards, not shareholders.

Whilst AICD strongly recommends that proposed Section 260R is omitted in its entirety, if the Government determines to proceed with the proposal, AICD suggests that proposed Section 250R(3) needs to make it clear that the vote binds neither the company nor its directors. The current drafting refers only to the directors, leaving the company’s legal position, at best, implicitly protected.
The five most highly remunerated executives

As currently drafted, the Bill requires that a listed company include in the remuneration report, remuneration details in respect of each of its five most highly remunerated executives and for each of the five most highly remunerated “group executives” in the listed company’s consolidated group. AICD is of the view that it would be clearer, simpler and more logical to rely solely on the new “top five consolidated group executives” test.

The additional disclosure which may otherwise be required, purely as a consequence of a different group operational structure, will be of limited value and is unnecessarily discriminatory against those groups whose “head office function” executives are employed by the listed company while the more highly remunerated “operational” executives are employed by operating subsidiaries. The adoption of the single more comprehensive “group” based test would also significantly simplify the drafting of the proposed new Sections 300A(1)(a), 300A(1)(c) and 300A(1B) which are, at best, confusing.
 
AICD is also concerned by the suggestion that regulations may be introduced with retrospective operation requiring additional disclosure in respect of past financial years. It is difficult to envisage circumstances in which it would be appropriate for the Government to use such an intrusive and potentially confusing power and it is recommended that proposed Section 300A(1C)(b)(ii) be deleted or at least limited in its operation so that it can be applied in respect of a single “earlier year” only.

Shareholder approval of termination payments

AICD submits that the Government’s proposal to apply the formula in Section 200G(3) for the purpose of imposing a “cap” on the extent to which a company can:

· make a genuine payment by way of damages for breach of contract; or

· agree to a contractual termination entitlement entered into as a “sign-on incentive”

without obtaining prior shareholder approval, lacks logic and may operate to impose unreasonable and unintended restrictions, particularly, during the first year of the relevant officer’s employment by the company.

AICD’s concern is that, in practice, senior executives which a company wishes to recruit are particularly concerned to ensure that they have an initial security of tenure, or will otherwise be appropriately compensated. This is bearing in mind that they may well be leaving an otherwise secure and remunerative role. Because the Section 200G(3) formula operates by reference to aggregate past remuneration received, it will result in a very low threshold in the first years of operation which is the very period of greatest concern to the executive being recruited. AICD questions whether any formula based on past remuneration is appropriate for a payment in respect of prospective loss.

With regard to “genuine” payments of damages for breach of contract, AICD questions whether it is appropriate for an arbitrary cap to be imposed at all. Directors are already required to act in accordance with the best interests of the company and in accordance with the law in relation to such payments. It is difficult to see how, in practice, shareholder approval could be obtained in such circumstances, failing which a potentially costly law suit would be inevitable which may not be in the interests of the company.
For further discussion on the proposed shareholder approval of termination payments, see Annexure 2.

Chapter 6:  Continuous Disclosure 

Schedule 6—Continuous Disclosure

Part 1—General  
Extension of civil liability to individuals

Section 674(2A) states that a person who is involved in a listed disclosing entity's contravention of the continuous disclosure provisions contravenes that Sub-section of the Corporations Act. The word “involved” is of course defined in Section 79 of the legislation and is taken in part from a similar provision in the Trade Practices Act, which has been the subject of judicial interpretation. The Commentary states at page 437 that this amendment is “intended to apply to individuals with real involvement in the contravention”. However, AICD considers that the legislation appears to go further than that and may have unintended consequences for companies and their directors.
The impact of this new provision is that a director (and an officer) can be liable for breach of the law and a law drafted and set by the ASX. A penalty can be up to $200,000 (Section 1317G) and damages (Section 1317H). Section 1317J(3)(A) allows others who suffer damage to apply to the court for a compensation order. There is some limited relief for directors contained in Section 1317S where a director might be able to establish that he has acted honestly and in the circumstances that ought to excuse the contravention. Exactly how this evidentiary burden would be made out is unclear. Section 1317S has been rarely used and there will be an extremely heavy burden on directors in this context. Even the more general “forgiveness” provision, Section 1318, which enables directors to obtain relief for general breaches of duty, has been sparingly applied by the courts over the years.
It is a major departure for individual directors and executives to be exposed to a civil recovery action for failure of continuous disclosure. Such actions have potentially serious consequences for individual directors, compared with listed entities or even the losses which individual investors may have suffered. It must be recognised that director’s potential exposure is based on judgement on issues which arise day-to-day. It may not be possible for directors to immediately recognise the impact of a changed circumstance, although its significance in hindsight will be clear.

The provisions should contain a due diligence defence which would be available to directors and others. The defence should apply to decisions made in good faith based on appropriate systems and processes, thus encouraging a culture of compliance and knowledge of the continuous disclosure provisions. Such a due diligence defence is available in relation to, for example, environment protection legislation. In light of the comments made by Justice Young in the Fire & All Risks Insurance Co Ltd Case 
 which clearly indicate how difficult this area of continuous disclosure is to “define”, such a defence is appropriate. The prospective liability of directors is made more uncertain by virtue of the fact that the ASX superimposes an additional layer of regulation to that of the Corporations Act in this context including the ASX Corporate Governance Principles which specifically address the issue. 
 
The other impact of this provision is that it may lead companies to comply with an infringement notice from ASIC where they believe there may have been contravention of the continuous disclosure provisions. This is because there is no deemed breach of the law with an infringement notice and therefore less potential liability for the directors of the company.
Whilst it may be appropriate to make persons who participate in or aid and abet the breach of statutory provisions liable, in the context of the very difficult area of continuous disclosure, such an proposal should be adopted with a great deal of caution. Not only will directors be caught up by this extension of liability but many others, including legal advisers and other professionals, will be affected.
The infringement notice regime, which we comment on below, provides some minimum protection to directors, or other officers, who make submissions to ASIC in relation to the infringement notice. They cannot be prosecuted by ASIC in relation to the alleged breaches of the continuous disclosure regime with respect to material that has been provided to ASIC. But, ASIC could use the material provided by those directors to pursue other directors and officers who have not participated in these discussions with ASIC.  
Furthermore, there is no safeguard, either for those who have provided information to ASIC or for those who are not included in that process, from civil litigation that is likely to follow as a result of the inclusion of these further provisions. We are witnessing more and more civil litigation of this kind in Australia, including class actions and shareholder derivative actions. It is almost certain that this legislation will lead to further proliferation of such civil litigation. Although the cost rules in this country militate against frivolous litigation, in many situations directors and others will be exposed to such litigation and will need to settle cases rather than run the risk of exposure to possible liability.

Finally, there has been no account taken of the significant impact that these provisions will have on directors and officers' indemnity insurance. The civil liability created by the provision may well void such insurance. Directors and officers are finding it increasingly difficult to obtain such insurance and legislation along these lines and it will simply add to the cost and limit the availability of such insurance. This in turn will create further disincentives to enterprising and able Australians from participating in innovative companies required for Australia’s continued economic growth.
Part 2—Infringement Notices

Introduction

AICD is disappointed that the Federal Government has not made any formal detailed response to the ALRC Report. Chapter 12 of the ALRC Report contains a series of criticisms of the proposed infringement notice regime. Despite those criticisms, the regime is being proposed by the Bill.  Until there is a comprehensive response by the Federal Government to the ALRC Report, AICD considers that it is not appropriate for the infringement notice regime to be introduced. 

Notwithstanding these concerns, the proposals in the Bill are an improvement from those previously proposed in the September 2002 “CLERP 9 Corporate Disclosure—Strengthening the Financial Reporting Framework” Discussion Paper (2002 Discussion Paper). However, AICD considers that critical issues have not been addressed in the Commentary.

ASIC already has the ability to fine companies which have breached provisions of the Corporations Act, for example, the failure to lodge annual returns. There may have been little if any opposition to the introduction of this type of power simply because they relate to such minor factual issues that the courts should not be burdened with having to adjudicate them on the merits. To give the regulator the ability to impose a fine in the context of the continuous disclosure regime (Sections 674 and 675 of the Corporations Act) involves a very different issue. This is particularly the case since the identification of whether there has been a breach of the continuous disclosure obligation is not “black and white” and reasonable people may have different views as to whether a breach has actually occurred.

The proposal which was first mooted by the retiring chairman of ASIC (David Knott) was based on the unproven assertion that ASIC faced unreasonable difficulties and delays in dealing with what were described, and are still described, as minor breaches of the continuous disclosure provisions of the Corporations Act. It was argued, and still is, that it is important that these are dealt with in a timely fashion. The proposals, as outlined in the 2002 Discussion Paper, were the subject of heavy criticism by a wide range of interested business groups.

Paragraph 446 of the Commentary states that the new mechanism strikes “an appropriate balance between enhancing ASIC's capacity to deal with relatively minor contraventions of the continuous disclosure provisions and ensuring that there are adequate procedural safeguards”. It is also suggested that the imposition of financial penalties through such procedures is common in overseas jurisdictions. However, it is AICD’s understanding, for example, that Financial Services Authority, which now performs the role of the UK Listing Authority, does not act as both “judge and jury” in the way that the Bill proposes that ASIC now act. 
 The importance of such a review mechanism is also discussed below.
Although AICD recognises that there have been improvements made in the proposals from those in the 2002 Discussion Paper, there are now certain procedural safeguards which are not adequate. The suggestions that the mechanism supplement the existing procedures and remedies “a significant gap in the current enforcement framework” by enabling ASIC to signal its views concerning appropriate disclosure practices ignores the fact that ASIC already has a very significant number of alternatives available to it that have not been adequately explored. Furthermore, if the court system is at fault, then why not change that system rather than vest powers of this kind in a regulator?
The proposal is an extraordinary development for Australia and one that should not be introduced unless there are sound reasons for its introduction. There is little evidence that the continuous disclosure regime is not operating effectively. In fact, there is evidence that it is operating well with the average number of announcements made per company growing 65% since the enhanced continuous disclosure regime came into effect in 1994. The number of per company disclosures has also increased from approximately 26 to 50 in the period since 1994. 

It is reasonable to assume that if these provisions are enacted, they could soon be extended to other parts of the Corporations Act and other Federal and State laws, where an offence can be established only by proof of many elements: for example, the insolvent trading provisions (Section 588G Corporations Act) or even breaches by officers of the duty of care (Section 180(1) Corporations Act) and the duty of good faith (Section 181 Corporations Act). This seriously imperils the time-honoured principle that to be guilty of a crime one must be tried in accordance with law applying equally to everyone and found guilty beyond reasonable doubt.
AICD's major concerns are detailed below:

Review Mechanism

The basis for ASIC issuing the infringement notices involves a low level threshold. If ASIC has reasonable grounds to believe that a contravention of the relevant provisions have occurred it may issue a notice. Under Item 8 of the Bill, ASIC's decision to issue an infringement notice will be excluded from review by the Administrative Appeals Tribunal (AAT) on the assumption that there is no obligation on the part of an entity to comply with the notice. ASIC must go to a court in order to enforce the continuous disclosure requirements. Whether this exclusion will ensure that there are no legal challenges that can be brought against the issue of the notice is a matter that may yet be tested in the courts. If ASIC were to issue other notices under the relevant legislation, these can be challenged through the AAT. In view of the seriousness consequences flowing from the issuance of an infringement notice, AICD considers that such a review option should be available. We refer to our previous discussion on the UK Financial Services Authority in this regard.
Guidelines 

Whilst ASIC must give the relevant company a written statement setting out why it believes the relevant section has been contravened, and then provide the company and its representatives an opportunity to appear at a private hearing before ASIC to give evidence to ASIC and to make submissions to ASIC in relation to the alleged contravention, the Bill is silent on who will make the final decisions. It is unclear whether the persons investigating the alleged breach will be the same persons who participate at the hearing at which the matters are considered, and whether they are members of the panel that finally decides to issue the infringement notice. 
 

AICD recommends that a set of guidelines or rules be issued either in the legislation or other regulations to ensure that these matters are addressed. These guidelines or rules must be complied with by the regulators. The failure to do so may raise the potential for allegations to be made of bias and raises the spectre of challenges to the infringement notices under general principles of administrative law.
 
The mechanism whereby ASIC investigates an alleged contribution and then conducts a hearing to determine whether an opinion should be formed, and an infringement notice issued, is compared to the similar role played by ASIC in relation to the granting of licences under the Act. However, ASIC's decisions in that role are arguably subject to review by the AAT. The infringement notice regime is not subject to such a review.
 
Publicity

This is a matter that again has been addressed in some detail as a result of criticisms levelled by the ALRC Report (see Chapter 12), and as a result of submissions made by this and other organisations. Whilst it is made clear that ASIC is not permitted to publish details of an infringement notice or a disclosing entity compliance with infringement notice other than as contained in Section 1317DAJ(2), there is no offence committed by ASIC in relation to its failure to follow these rules. So, the fact that ASIC makes a mistake and publicises additional material to that set out by the provision, or indeed publishes the fact that an infringement notice may have been issued and withdrawn, may result in no real consequence to ASIC (other than perhaps a strong reprimand from the appropriate parliamentary committee).  However, it may have a serious issue for the relevant company.

One wonders what kind of civil remedy might be obtained by a company that has been the victim of the failure on the part of ASIC to comply with these strict rules. The concerns expressed by the Dawson Committee in its recent review of the Trade Practices Act and the role of the Australian Competition and Consumer Commission (ACCC) in publicising material (culminating in the recommendation of a Code of Conduct being introduced into the administration of the Trade Practices Act), confirms this is the type of issue that raises considerable concern within the community.  

AICD considers that the publicity should be limited to the number of infringement notices that have been issued and complied with by companies with perhaps the name of the relevant company and this should be done in a combined report at the end of each year. The Bill recognises that a statement that complies with a notice by a company is not an admission of guilt or liability. Furthermore, the statement must indicate that the relevant company is not regarded as having breached the relevant provision. But ASIC has a discretion in using publicity and it may use it as a bargaining chip in negotiating with a company. A company may well ‘succumb’ to complying with the infringement notice because of the very possibility of publicity.

The use of publicity, even with the safeguards that have been introduced into the legislation, is an extremely sensitive matter and should not be vested in the regulator where no breach of the law has occurred. AICD notes that this assumption is one on which the infringement notice regime is based. It may be that despite the safeguards, litigation may in fact still follow.

Consequential Litigation

One of the consequences of the protection given to an individual and a company cooperating with ASIC in relation to the infringement notice regime, is that evidence or information given by those persons to ASIC (following the issue of the infringement notices) is not admissible in evidence against the particular person or the company in any proceedings other than proceedings for an offence of the criminal code based on information that is false or misleading. Importantly, whilst no proceedings may be commenced against the disclosing company in relation to the alleged contravention, this carve out will not apply to compensation proceedings, contravention proceedings, enforcement proceedings and public interest proceedings that relate to the alleged contravention of the provision specified in the infringement notice. So, where a company “succumbs” to the ASIC infringement notice regime and agrees to pay the penalty, its directors may still be liable to a range of what may be described in general terms as public interest proceedings by shareholders or other companies that may have suffered losses.  

The fact that a company is named as having paid a 'penalty' as a result of an infringement notice will be an open invitation for the so‑called follow‑on suits that have been occurring in the competition law area as a result of deals being done between companies accused of breaching the Trade Practices Act and the ACCC. In addition, of course, ASIC is still in a position to bring public interest proceedings on behalf of individuals to recover damages that they may have lost as a result of conduct that has led to the issue and payment of the infringement notice. Companies may well be in a far better position to resist ASIC’s request to pay the penalty and try to defeat ASIC in the courts, thus making it even more difficult for persons to bring third party proceedings.

There is also a problem for the individual director or officer who has cooperated with ASIC. Whilst the evidence that he or she provides to ASIC cannot be used in proceedings against that director, the fact that there is to be a specific personal liability on persons “involved” for breaches of the continuous disclosure regimes, may trigger a range of actions including actions by “any interested person” pursuant to Section 1324 of the Corporations Act. In this regard, please see our earlier discussion on the extension of personal liability to individuals for breaches of the continuous disclosure regime. The company and the individual directors in cooperating to ensure that a small infringement notice penalty is paid could therefore face the consequences of civil litigation.
Working with the ASX

AICD considers that the legislation must include a formal requirement that ASIC works with the ASX in its use of this power in relation to entities which are subject to ASX regulation. Mere expectation that this will occur is not sufficient. There must be a formal requirement to that effect and perhaps even the signing off by ASIC that it has consulted the ASX in relation to the alleged “minor breach”.  

Sunset clause

A suggestion made to the former Minister, the Hon Senator Ian Campbell, in a meeting with representatives of a number of business and other entities (including the AICD) was that a sunset clause should be introduced into this legislation. There is a good precedent in relation to the use of sunset clauses where significant powers are given to regulators. AICD refers in particular to the fact that the trade practices powers of the ACCC in relation to the goods and services tax were subject to a sunset clause of three years. There is strong argument that if these powers are to be vested in ASIC, with all of the repercussions that may flow, they should be reassessed after a defined period. 

The “thin edge of the wedge”?

What is perhaps of greater concern is that this will become the model against which future developments in the law will be based. The ACCC sought the power to issue, cease and desist orders in relation to misuse of market power under the Trade Practices Act, an area of the law, which like continuous disclosure, is subject to considerable debate and controversy. The Dawson Committee very sensibly recommended that no such power should be vested in the ACCC, even though the New Zealand Commerce Commission had been vested with such power.
 

Once the infringement notice power is vested in ASIC in relation to continuous disclosure, what is there to stop the government (or governments) from extending it to other areas – for example, insider trading, market manipulation? These are also areas where it is difficult for ASIC to run successful cases. Yet, it has done so particularly in the last 18 months. The mere fact that is difficult or slow to prove a case is symptomatic of a judicial system which presumes that people are innocent and must be proven guilty. Perhaps the system can be improved. The real danger of the proposals is that there will be a shift from this basic assumption to one where a person is deemed to be guilty and must prove his or her innocence. Furthermore, the use of the infringement power could result in financial or economic “blackmail” in appropriate cases in order to “get runs on the board”.

ASIC has established a very good record in pursuing directors (and other persons) who have breached their duties in these and related areas of the law. The success against directors and officers of One.Tel, HIH and other companies in the last 18 months have contributed to the high profile and the success that ASIC has enjoyed. Incidental failures may expose deficiencies in the statutory regime and whilst this may require some minor changes to the law, they should not result in the vesting of significant new and potentially dangerous powers in the regulator.
The notion of giving administrative authorities the power to exact fines in exchange for foregoing legal proceedings is not new to Australian jurisprudence. Parking fines provide a long-established precedent. But the levying of a parking fine follows from the simple and single fact of parking one’s car when it is prohibited or beyond the permitted time. It is quite another thing to seek to exact a fine for an offence as complex as contravention of the continuous disclosure requirement, where many facts, including states of mind, have to be proved.

We have made additional technical comments which are discussed in Annexure 3.

Chapter 7:  Disclosure Rules  

Schedule —Disclosure Rules
AICD has no comment on this chapter. 

Chapter 8:  Shareholder participation 

AICD supports proposals that facilitate shareholders being involved in general meetings and obtaining easier access to company information and notices, particularly through the use of electronic means of communication. 

It is disappointing that CLERP 9 has failed to deal with the “100 Member” rule. This rule has been used by special interest groups, comprising a small minority of shareholders, to force companies to call meetings to consider issues that may not attract any widespread interest amongst the general body of shareholders. AICD and other industry groups continue to support the adoption of a 5 percent rule, which is consistent with international capital markets.
Chapter 9:  Officers, Senior Managers and employees 

AICD has no comment on this chapter.

Chapter 10:  Management of Conflicts of interest by financial services licensees 

AICD has no comment on this chapter.

Chapter 11:  Miscellaneous amendments 

AICD has no comment on this chapter.

Annexure 1—Chapter 1 Part 7—Audit Reform 
Expansion of auditor’s duties Section 311

The significant change in Part 7 is the substitution of a new Section 311 for the present section. 

The present Section 311(1) requires an auditor conducting an audit or review to notify ASIC as soon as possible if the auditor:

(a)
has reasonable grounds to suspect that a contravention of the Corporations Act has occurred; and 
(b)
believes that the contravention has not been or will not be adequately dealt with by commenting on it in the auditor’s report or bringing it to the attention of the directors.

The new Section 311(1) differs from the present section in that: in addition to suspected contraventions of the Corporations Act, the auditor must report to ASIC circumstances that: amount to an attempt, in relation to an audit, by any person to unduly influence, coerce, manipulate or mislead a person involved in the conduct of the audit; or amount to an attempt, by any person, to otherwise interfere with the proper conduct of the audit. Paragraph 311(1)(b) has been omitted. Moreover, new Section 311(1) makes it a contravention by an auditor not to notify ASIC of the relevant circumstances as soon as practicable, and in any event within seven days, after the auditor becomes aware of them.
Deletion of Paragraph 311(1)(b)

The proposed deletion of Paragraph 311(1)(b) should be viewed in the light of the origin of Section 311. 

A provision corresponding to Section 311 was originally introduced into the Uniform Companies Acts in 1971-72 on the basis of the recommendation in Paragraph 34 of the Report of the Company Law Advisory Committee, better known as the Eggleston Committee, on Accounts and Audit. That paragraph reads:
The other way in which we think that the position of the auditors can be strengthened is by a provision placing the auditor under a duty, in certain cases, to report breaches of the Act to the Registrar. We believe that one of the weaknesses of the present system is that an auditor, who discovers some infringement of the Act during the financial year, has, in effect, no means of dealing with the situation, in the last resort, until the time comes for him to make his report on the accounts. It is true that he can take the matter up with management, or with the chairman of directors, or with the Board, but if these steps are unproductive or inappropriate he must either act as an informer against the company or wait until his statutory duty enables him to communicate his comments to the shareholders, who by this time may be unable to repair the damage. We think, therefore, that a Section should be included in the Acts obliging the auditor, in the circumstances we have described, to report the matter to the Registrar. His obligation will be dependent on his being of opinion that the matter has not been or will not be adequately dealt with by bringing the matter to the notice of the directors or by comment in his annual report on the accounts. It should be pointed out that except in the case of felony, the law imposes no obligation on a private citizen to take any action in respect of criminal offences, which come to his attention. In appropriate cases, the auditor will be able to secure compliance with the Act by merely indicating that he will have to report the matter to the shareholders if the accounts are not in order. But we think that his hand will be greatly strengthened if he is able to say to the management or the directorate that he is under an obligation to report the matter to the Registrar if the matter is not rectified. Accordingly, although the Section we propose will impose additional obligations on auditors, we think that in the long run it will make their task easier. 
The provision that was enacted as UCA Section 167(9) differed from present Section 311(1) in one material aspect: it required the auditor to be “satisfied” both that a contravention had occurred and also that the circumstances are such that in the auditor’s opinion the matter will not be adequately dealt with either by comment in the auditor’s report or by bringing it to the directors’ attention.
The Section remained substantially in its original form until 11 July 1998, when the Section in its present form became law on the commencement of the Company Law Review Act 1998. The explanatory memorandum for the bill for the CLRA explained the change thus:
Under the current Law, an auditor must report to the ASC if the auditor is satisfied that there has been a contravention of the Law, current Section 332(10). The words “is satisfied” in Section 332 were considered by the House of Representatives Standing Committee on Legal and Constitutional Affairs in its November 1991 report, “Corporate Practices and the Rights of Shareholders”. The Committee concluded that those words were undesirable as they require too high a degree of satisfaction before an auditor must report a contravention of the Law. To alleviate this concern, and in accordance with the recommendations of the Committee, the Bill requires an auditor to report to the ASC if they have “reasonable ground to suspect” that a contravention of the Law has occurred, Bill Section 311(1). This reduces the level of satisfaction required before an auditor must report and introduces an objective element into the test.

The deletion of Paragraph 311(1)(b) was not one of the proposals in CLERP 9, nor was it one of the HIH Report recommendations which, according to Paragraph 22 of the Commentary, are to be implemented by the Bill.
According to the Commentary (Paragraph 254):
Experience indicates that Section 311 has been used infrequently and limited reports are made to ASIC under the section. As a means of enhancing the use and effectiveness of the provision, CLERP 9 proposed that Section 311 be amended to provide that an auditor must also report to ASIC if any officer or director of a company attempts to influence, coerce, manipulate or mislead the auditor.
The Commentary goes on to say, Paragraph 259:
These changes will significantly strengthen the reporting obligations of the auditors where they have reasonable ground to suspect a contravention of the law. Where such a suspicion exists, the auditor should be required to report to ASIC, regardless of whether the matter can be dealt with in the audit report of by bringing the matter to the attention of the directors, as is currently the case. Reporting suspected breaches to ASIC should be on a timely basis. The Bill therefore provides that the auditor should notify ASIC as soon as practicable and in any case within seven days of becoming aware of the breach.

It is something of a mystery how the Commentary can say that Section 311 has been used infrequently. It is simply impossible to say how often auditors have dealt with suspected contraventions of its Corporations Act or its predecessors by reporting the suspicion to higher management or to the board of the relevant company or by threatening to do so unless if the suspected contravention, and it need only be a matter for suspicion, is rectified, found to be groundless or otherwise cleared up.
To cut out, as the Bill proposes, the intermediate steps of commenting in the auditor’s report or bringing the relevant matter to the attention is essentially unfair from the point of view of both the auditor and the board, particularly in circumstances where the suspected contravention is trivial or even turns out to the groundless. The change will also encourage officers and other employees of a company to ensure that anything that could amount to a contravention of the Corporations Act is kept well and truly away from the attention of the auditors, thereby rendering the section less, rather than more, effective for its purpose. It is also liable to alter the relationship between a company and its officers and the auditor, who will correctly be seen as a conscripted informer to ASIC, whatever the circumstances.

Moreover, the change could well work to the detriment of the company’s shareholders, the value of whose shares will hardly be enhanced by it becoming known that the company is being investigated by ASIC for a suspected contravention of the Corporations Act. 
Unduly influencing etc 

The extension of Section 311(1) to influencing, coercing etc. an auditor was recommendation 33 of CLERP 9, and was no doubt inspired by a corresponding provision in Sarbanes-Oxley, although that provision talks of “fraudulently”, rather than “unduly”, influencing etc. “Unduly” does not seem to be an appropriate qualification, because in the context of Section 311 its meaning is unclear. If “fraudulently” is considered too strong a qualification, “improperly” would be clearer than ‘unduly.
New Section 311(1) imposes the ASIC notification obligation on an individual auditor. Audit firms and audit companies are dealt with correspondingly by Sub-sections 311(2). The notification obligation in either case is imposed on the “lead auditor”. New Sub-sections 311(1) and (2) are reinforced by s 311(5), which requires a review auditor for an audit and any professional member of the audit team for an audit to notify the individual auditor or lead auditor, as the case may be, of circumstances of the kind reportable under Sub-section 311(1) or (2) as soon as practicable, and in any case within seven days, after becoming aware of them. 
New Section 311 bears some evidence of hasty drafting. The cross-reference is new Sub-section 311(5)(b)(ii) to Sub-section (8) should have been to Sub-section (7), and new Sub-section 311(6) provides curiously:

For an offence based on Sub-section (1) or (2), strict liability applies to the conduct. 
The requirement to make a report to ASIC within 7 days is unreasonable. Whilst there may be similar time frames imposed under Sections 601HG and 990 K of the Corporations Act the context is completely different. The context there is compliance plans for responsible entities, a discrete area. To impose a 7 day time frame in the context of the audit of a company’s financial statements is unreasonable.
Annexure 2—Chapter 5—Remuneration of Directors and Executives

Division 2 Termination Payments

There are three general issues in connection with the proposed changes to Division 2. They are:

· the division in its current form is extremely complicated, and does, not work well

· there are sound reasons to argue that the division should only apply to  publicly listed companies

· when should companies seek shareholder approval? 

Difficulties with the existing division and the proposed amendments

There are internal inconsistencies in the current provision. For example Sub-section 200G (1) (b) refers to ‘past services’, however termination payments are essentially payments for loss of office and for ‘future services’ foregone. This makes the formula in Section 200G(2) difficult to apply if they only relate to “past services”. This cannot be the intention otherwise the formulas have no work to do.

There are also difficulties with the results that the formula in Section 200G produces. This possibly reflects its having been drafted at a time when defined benefit superannuation funds were common and provided for the payment of a proportion of the “final average salary” at retirement. The formula works tolerably well for long serving chief executive officers with a term of 7 years or greater. However it potentially produces unfair results for chief executive officers and other executive directors who serve shorter periods, for example in the first year. For example, the current average term of service of a chief executive officer in Australia is now somewhere between 3 and 4 years, significantly less than the 7 years upper limit contemplated in Sub-section 200G(3). 

Newly appointed chief executive officers are usually concerned to protect their financial position in the first years of their contract and may not want to take up a position that leaves them exposed to significant financial, or opportunity, loss in that time. This is particularly the case if they have left a secure well paying position with vested incentives which are required to be “unlocked”. It is assumed Section 200F (a)(iii) would normally cover this position. For this reason they are likely to negotiate for a significant payment in the event of early termination. The other option is to negotiate for a large payment for entering into the contract of employment or a “golden hello”. As currently drafted the division does not apply to “golden hello” payments. 

In AICD’s view a better option would be a wholesale review of the division to make it understandable and current. This review might look at whether it is preferable to require shareholder approval for termination payments that exceed some form of simple limit such as, for example, 3 times remuneration. Australian Institute of Company Directors would be happy to assist with any review of the division.

What companies should be subject to the division?

In AICD’s view the division should only apply to the publicly listed companies or to companies that raise capital from the public. It is difficult to see why other companies should be subject to the operation of the division. If there are no public funds involved payments of this type are really a matter for the shareholders of the company and its board.

If the division were only to apply to these companies it might be an area in which the ASX Corporate Governance Council could work with stakeholders to devise some appropriate guidelines.
Payments “by way of damages for breach of contract”
With regard to “genuine” payments of damages for breach of contract, AICD questions whether it is appropriate for an arbitrary cap to be imposed at all. Directors are required to act in accordance with the best interests of the company and in accordance with the law in relation to such payments. It is difficult to see how, in practice, shareholder approval could be obtained in these circumstances, failing which the company may become forced to be involved in costly and unproductive litigation.  Also if the suggestion above is taken up, it would be unnecessary. It should be remembered that Chapter 2E dealing with related Party Transactions, see Sections.208 to 211, of the Corporations Act already require only “reasonable remuneration” to be paid to directors, Section.211(2).
Timing of shareholder approval

The existing and proposed sections are silent on the time at which shareholder approval for payments should be obtained. For example, if a company holds its’ Annual General Meeting (AGM) in November 2003 and employs a new chief executive officer, in January 2004, when should the company seek shareholder approval? Should the company convene an extraordinary general meeting? If so, when should the company hold the meeting?

From the company’s point of view the most convenient time to seek shareholder approval would be its’ next AGM in November 2003. However, this means that the chief executive officer is potentially left waiting for a period of 10 months before the contract, or some parts is approved. The company has by this time also disclosed the contract of employment to the market so that shareholder “approval” is either a “rubber stamping” exercise or is “ratification” of the contract rather than approval. Requiring the company to convene an extraordinary general meeting to approve the contract involves significant time and expense to the company. It also leaves the executive in an unsatisfactory position whilst the approval is obtained. Questions of the appropriate body, shareholder versus directors, are also generally raised.

Convening an extraordinary general meeting for a large publicly listed company is extremely costly and something that they try to minimise for the good reason that it potentially involves a significant outlay of the company’s money.
Other matters

Although Section 200G(2)(b) appears to apply to non-executive directors, the division is not really directed at anything substantial now. There has been a significant move away from paying retirement or termination benefits to non-executive directors without any legislative intervention. This has come about by company’s adopting ASX Corporate Governance Guidelines. As a matter of policy AICD supports the abolition of retirement allowances that are additional to the superannuation guarantee charge for non-executive directors and does not support the introduction of new schemes or the extension of existing schemes to newly appointed non-executive directors. Australian Institute of Company Directors believes that directors’ remuneration should reward them for their contribution to a board rather than for their longevity of service.

AICD assumes the proposed amendments will be prospective and not retrospective. Introducing these changes retrospectively would cause tremendous disruption to existing arrangements and would be contrary to good legislative principles. 

One final point to note in this area is that as a general rule there are fewer executive directors on Australian boards than in other comparable countries. In the larger Australian publicly listed companies it would be unusual to find senior executives other than the chief executive officer, the chief financial/operating officer sitting on a company board.
Annexure 3—Chapter 6—Continuous Disclosure

Continuous Disclosure Enforcement Notice provisions of CLERP 9
Overview of the process
How will continuous disclosure infringement notices work?
Step 1—ASIC has reason to believe that an entity has contravened the continuous disclosure requirements.
Step 2—ASIC gives the entity the opportunity to appear at a hearing and present evidence in relation to the alleged contravention.
Step 3—ASIC decides whether it has reasonable grounds to believe that the entity has contravened the continuous disclosure provisions. If it does, it may (but not must) issue an infringement notice.
Step 4—Entity receiving infringement notice may choose to comply with the infringement notice or to ignore it.
Step 5(a)—If entity complies with infringement notice, it is not deemed to have contravened the continuous disclosure provisions, and gains limited protection from court proceedings by ASIC.
Step 5(b)—If entity ignores infringement notice, there is no penalty. If it wishes to pursue the matter, ASIC must initiate normal court proceedings.
Steps 1 – 3—the initiating process

Formal requirements

An infringement notice must be issued within 12 months of the alleged contravention. It may relate to only one alleged contravention. It must state the alleged contravention and the penalty being sought (see below).

Due process

There are four due process issues before an infringement notice can be issued:

· ASIC must give the entity a written statement setting out ASIC's reasons for believing that the entity has contravened the continuous disclosure provisions

· ASIC must offer the entity the opportunity to make submissions, see below

· ASIC must have regard to "relevant matters", including any ASX continuous disclosure guidelines; and

· ASIC have reasonable grounds for believing that the entity has contravened the continuous disclosure provisions.

ASIC cannot make public the fact that an infringement notice has been issued. 

Issue: 
There is no provision explicitly preventing ASIC from publicising the fact that it has initiated the infringement notice process.
Hearing
ASIC must give the entity a written statement setting out its reasons for believing that there has been a contravention. It must also give a “representative of the entity” an opportunity to appear at a private hearing, give evidence and make submissions in relation to the alleged contravention.
Evidence or information provided to ASIC under this process is not admissible in evidence in any proceedings against the entity or against the representative (except in a prosecution for giving false or misleading evidence).
Issue: 
The status of this “private hearing” is unclear. Presumably, it is a hearing within the meaning of the ASIC Act, which would imply a degree of coercive power on ASIC's part. However, CLERP 9 appears to proceed on the assumption that attendance at a hearing and the production of evidence is voluntary.
Issue:
 It is arguable that, instead of a hearing, the entity could simply opt to provide evidence or submissions to ASIC.

Issue: 
The immunity only extends to the entity and the person who represents it before ASIC. It does not extend to use of the material against other persons (eg directors).

Issue: The immunity only applies to the evidence directly presented to ASIC by the entity. There is no derivative use immunity.

The notice

There are a large number of formalities attaching to an infringement notice. The key ones are:

· it must relate to only one alleged breach

· it must state the financial penalty being sought by ASIC

· it may specify information that the entity is asked to disclose to ASX

· it must explain that the entity has 28 days to comply (although ASIC can extend this by up to 28 days).

No AAT review
An ASIC decision to issue an infringement notice is not reviewable by the AAT.

The penalties

Monetary penalties

CLERP prescribes fixed penalties, ranging from $33,000 to $100,000. The size of the penalties depends upon the entity's market capitalisation  and whether it has previously been held to have contravened the continuous disclosure provisions.

Disclosure requirements

An enforcement notice may specify information that the entity should disclose to ASX.

Issue: 
There is no provision for ASIC to require an enforceable undertaking in an enforcement notice. S 1317DAG(5)(c) makes it clear that ASIC can accept an enforceable undertaking (under ASIC s 93AA) where a company doesn't comply with a notice. S 1317DAF(7) is the equivalent “clarification” provision where an entity has complied with a notice. It does not contain an equivalent to s 1317DAG(5)(c). Quare whether this implies that ASIC cannot accept an undertaking where a company complies with a notice.

Step 4— the entity's options

An entity has three options:

· comply with the infringement notice

· ignore the infringement notice

· ask ASIC to withdraw the infringement notice.

Compliance with an infringement notice

How to comply with an infringement notice? 
Within the compliance period, the entity should:

· pay the monetary penalty; and

· if required, lodge continuous disclosure information with ASX.

What is the effect of compliance?

Compliance with an infringement notice has a number of limited effects:

· the entity is not regarded as having contravened the continuous disclosure requirement (or of having been convicted of that contravention)
· the entity is immune from all proceedings in relation to the alleged contravention except: 

· compensation proceedings (i.e. private civil actions against the company for losses suffered)

· contravention proceedings (i.e. private enforcement proceedings by someone other that ASIC under s 1101B)

· enforcement proceedings (i.e. private proceedings to enforce the Listing Rules under s 793C)

· public interest proceedings (i.e. ASIC proceedings (under ASIC s 50) in the name of a person who has suffered damage or loss of property.

· ASIC may publicise the fact that the entity has complied with the notice (see below).

Issue:
It is unclear whether compliance would prevent ASIC from using s 713(6) to bar the company from using short-form prospectuses. CLERP specifies that non-compliance does not prohibit the use of s 713(6). The fact that it is silent on the effect of compliance may suggest that one effect is to prevent ASIC's using s 713(6). However, the Bill is not clear on this point.

Publication of compliance

If a company complies with an infringement notice, ASIC may publish that fact in the Commonwealth Gazette or in a public statement. The choice of medium is ASIC's, and is unfettered by any statutory requirements. 

1. Gazette publication

ASIC may publish the following in the Gazette:

· a copy of the infringement notice;

· a statement that the entity has complied with the notice;

· a statement that compliance is not an admission of guilt or liability; and

· a statement that the entity is not regarded as having contravened the continuous disclosure requirement.

2. Public statement

ASIC may make a public statement (written or oral) about the entity's compliance with the notice.

That statement must be limited to an “accurate summary” of the notice, including:

· the entity's name;

· the amount of the penalty;

· the conduct constituting the alleged contravention;

· a statement that compliance is not an admission of guilt or liability; and

· a statement that the entity is not regarded as having contravened the continuous disclosure requirement.

Ignoring an infringement notice

A company is free to ignore an infringement notice. The consequences vary, depending upon whether or not ASIC withdraws the notice.

1. ASIC does not withdraw notice

If ASIC has not withdrawn the notice, there are a limited range of actions that can be taken against the company:

· civil penalty proceedings for a declaration and pecuniary order;

· an ASIC application for the disclosure of information under Section 1324B;

· a prohibiting order under Section 713(6) (short-form prospectuses)

· compensation proceedings (i.e. private civil actions against the company for losses suffered)

· contravention proceedings (i.e. private enforcement proceedings by someone other that ASIC under Section 1101B)

· enforcement proceedings (i.e. private proceedings to enforce the Listing Rules under Section 793C)

· public interest proceedings (i.e. ASIC proceedings (under ASIC Section 50) in the name of a person who has suffered damage or loss of property.

2. ASIC withdraws notice

If ASIC withdraws an infringement notice, there is no bar on the types of action that can be taken against the company.
Withdrawing an infringement notice
ASIC may withdraw an infringement notice on its own motion or on application by the entity. 

One purpose of allowing withdrawal on its own motion is to free ASIC to use the full panoply of court actions against the entity in relation to the contravention. It is intended that this would happen where, after issuing the notice, ASIC concluded that the contravention was too serious to be dealt with by infringement notice.
It may not withdraw a notice if Section 1317DAF(3) (i.e., the penalty imposition and requirement to disclose) is “satisfied”: Section 1317DAI(4).
If the entity has paid only the monetary penalty and not yet made disclosure, the notice may be withdrawn and the penalty refunded: Section 1317DAI(7).
Issue: 
The Bill does not specify a time limit for withdrawal. 
Issue: 
The Bill does not require ASIC to give notice of its intention to withdraw a notice, so that the entity has no ability to apply to keep the notice in force.

� Senate Select Committee on Public Interest Whistleblowing (SSCOPIW) “In the Public Interest”  (SSOCPIW) report ) 1993, AGPS, Canberra, p 131 as cited in David Lewis, “Employment Protection for Whistleblowers: on what principles should Australian Legislation be based?” (1996) 9 Australian Journal of Labour Law 135, 153.


� For these reasons we suggest that the heading to Part 9.4AAA be altered to “Protection for employees”. The term “whistleblower” is not used in the Bill itself so the change could readily and appropriately be made. The term, informant, is not ideal.


� In referring to it AICD is not necessarily endorsing AS 8004 – 2003. We are aware a number of companies have whistleblowing programs but we are not aware if any utilise AS 8004 – 2003 as it is only a few months since its official release.


� The Corporate and Criminal Fraud Accountability Act of 2002. 


� The most that third parties such as subcontractors or suppliers could disclose would be suspected insolvent trading, based on tardy payment history or non-payment. However, on a practical basis, a supplier most likely would not want to notify ASIC, because that would remove any possible defence to a claim by a liquidator for a voidable transaction (Section 588FG Corporations Act).


� Principles 3 and 10 of the ASX Corporate Governance Council’s Principles of Good Corporate Governance recommend corporate codes of conduct to include, inter alia, active compliance with laws and regulations and encouraging the reporting of unlawful/ unethical behaviour including protection for those who report violations in good faith. We understand The St James Ethics Centre is used by some companies as an independent participant in the process. 


� ACCC Cooperation Policy for Enforcement Matters, July 2002 and ACCC leniency policy for cartel conduct, June 2003.


� At the AGM of GlaxoSmithKline early this year, the Remuneration report approval resolution failed to pass. While the GlaxoSmithKline Board has indicated that it will endeavour to change the relevant aspects of the CEO’s remuneration, it has become clear that the CEO’s package, as a whole, is more likely to increase than decrease as a result. The institutional investor groups which were central to the approval vote failing now appear likely to accept this consequence because the alternative, of having the relevant CEO depart, would be a significantly worse outcome for them in terms of the GlaxoSmithKline share price. Interestingly, the company’s profit performance has been generally recognised as being particularly good under the current CEO – the shareholder vote had no connection with the CEO’s performance.





The GlaxoSmithKline precedent has been referred to by many as an example of the requirements “successful” operation. But what has it really achieved? The lesson from the GlaxoSmithKline precedent extends to the subsequent reaction by members of the current UK bureaucracy who, in response to the perceived “ineffectiveness” of the approval vote (because of its “advisory” nature) are now calling for the resolutions to become binding. If that change were to be introduced, shareholders would, in effect, set the CEO’s remuneration through the vote. Regrettably, this is nothing more than a logical extension of what, in AICD’s view, is a flawed and unnecessary reform.


� Paragraph 427 of the Commentary is at odds with the commonly understood position expressed by McLelland J in NRMA v Parker on shareholders’ rights to pass resolutions expressing opinions. In that case, the meeting was being requisitioned to direct the board on how to conduct the election. When that was ruled to be an improper purpose (so that the meeting requisition was invalid), the requisitioner’s back-up argument was that the general meeting would have the power to pass a resolution expressing an opinion about the conduct of the election. McLelland J rejected this and stated that:


"it is no part of the function of the members of a company in general meeting by resolution, i.e. as a formal act of the company, to express an opinion as to how a power vested by the constitution of the company in some other body or person ought to be exercised by that other body or person."


However, it is quite within the bounds of possibility for a future judge, faced with a meeting requisition to discuss a company's environmental policies, to say that CLERP 9 is statutory recognition of the fact that "opinion" resolutions are now "part of the function of the members of a company by resolution". This would override the traditionally accepted company governance which provides that unless the company’s constitution states otherwise, the board has the delegated power to make decisions.





� With references to “company executives” as opposed to “relevant group executives” and references to “other group executives”.





� Young, J in Fire & All Risks Insurance Co Ltd v Pioneer Concrete Services Ltd (1986) 10 ACLR 760 said:





"… the listing requirements are a flexible set of guidelines for commercial people to be policed by commercial people …  These guidelines or standards are never intended to be inflexible rules, but rather principles to be administered and applied by an expert body in accordance with the prevailing ethos of those chosen to administer them."


� This is another reason why the ASX Corporate Governance Principles should be fully implemented and tested before the Bill is introduced.





� AICD has been advised that FSA staff make a recommendation in relation to the taking of disciplinary action and that this is then considered by the Regulatory Decisions Committee (RDC), a body which is outside the management structure of the FSA but which cannot be described as being independent from the FSA. If the RDC considers that action is appropriate then a process of issuing statutory notices is followed. The first notice is the warning notice setting out the proposed action and the reasons for this. The recipient may make representations to the RDC and it will consider the position in light of any submissions and whether action remains appropriate. If it is appropriate the RDC will issue a decision notice confirming what it proposes to do and why. The recipient may challenge this and refer the matter to a Financial Services and Markets Tribunal which is independent of the FSA or it may accept it, in which case a final notice is issued. Ultimately, therefore, the matter can be referred to an independent tribunal. The decision in relation to whether sanction/discipline is appropriate is taken by the FSA, but there is scrutiny of this by a body that it separate from the management structure and not involved in the investigation.





� Richard Humphry, CEO ASX, paper delivered to a corporate governance symposium "Continuous Disclosure – a Corporate Fundamental", 9 April 2002.


� It is interesting to note that the New Zealand Commerce Commission, which has recently been vested with the power to issue cease and desist orders in certain narrowly defined areas of the Commerce Act in that country, has made it clear that it will set in different divisions within the organisation to ensure that there is a separation between the investigators and the final decision makers in that context.


� See for example Lewis v Australian Broadcasting Tribunal (1990) 170 CLR70 and Waterhouse v New South Wales Thoroughbred Racing Board [2003] NSWSC 541.


� See Paragraph 453 of the Commentary.





� The New Zealand Commission is yet to use the power which has been held by it for nearly two years because of the difficulty it believes is associated with existence of such power.


� See AICD Issues Paper 02/03 ‘Non-executive directors remuneration’ at � HYPERLINK "http://www.companydirectors.com.au" ��www.companydirectors.com.au� Policy and Information/Policy and Advocacy
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