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1231 The ALRC accepts that the decision to 185ue an infringement notice is not a
decision (o iropose a penalty, as 1t is not 4 final or operativé determination of substan-
tive rights. For this rcason, the ALRC concludes that the ekclusion of external merits
review of the dectsion (o 1ssue an infringement notice is acceptable:” see Recommen-
dation 22-2.

Corporations Act continuonus disclosure infringement ratice scheme

12,32 Tn the recently announced CLERP 9 pn:tposals_.?d an infringement notice
sehemc has been suggested for comtraventions comprising inadequate disclosure of ma-
terially price sensitive information by listed cntities.”” The proposed infringement no-
lice scheme ‘would enable an entity to bring the process to an end after its
administrative phasc by paving ASIC a financial penalty fixed by statute’ ”® The fea-
tures of the proposed scheme include that:

. A hearing wouid be held by ASIC in order for ASIC 1o form a view as to
whether there had been a breach of the continuous disclosure requirements in
the Corporations Act. The entity would have the right to make submissions to
ASIC at the hearing

- If ASIC formed the view that there had been a breach, ASIC could 1ssue an in-
fringement notive specifying ‘that the breach may be addressed through pay-
ment of a fixed financial aenakty set out by statute’;”

- Payment of the amount specified in the infringement notice would act as a bar to
proceedings being instituted by ASIC, but would not be treated as an admission
of labifity;

. If the amount specified in the infringement notice 1§ not paid, ASIC would be

able to commence proceedings to enforce the alleged contravention; and

. In the court proceedings, i the courl determined that a contravention had oc-
curred, it ‘wouid be permitted 1o impose 4 financidl penalty not less thar the
penalty set out i the ASIC mfringement notice”.” The court would not be able
to make a pecuniary penalty order; 1f a contraventon were found, its only option
wonld be w accept the penaliy specified in the infringerent notice and order its
pavment, '

Custemr Depot Livonsing Chargey Amesdment Bill 2000 (20010, Cemtmonwealth of Aunstralia, para 1.40—

141,

7A See further diseuss;on of this peint in o 22 .

T Treasury, CLERP 9: Corperaig Dirclosure —  Swengthening fhe financial ropoviing Framework,
«-.wuw,u-msury_gcv_,.w’oomcntitcm.m{p’.‘pugﬂd-—-&ConLem.[D=40'JTJ-, 18 Seprembser 2002,

75 Mersbers ol e Advisory Cammilter expressed the view thal lhe schems wis upnecsasery as existing

powers 10 seek infunetions altowed sulficient Hexibiliy: Advisory Commitee members, ddvisory Com-
mitee meeting, 17 Latober 2002,

6 Treasury, CLERF % Cormorore Discloswre -~ Strengthening (e financiol reporring Sframework,
Awww TeISY Fov.ancontentiteo. asp T pageld-&.ContentiD=403>, 15 Seprember 2002, 147,
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1233 The scheme propused is not wholly consistent with other infringement notice
schemes. Ta other schemes, no hearing is held prior to the issue of an infringement no-
tice, but a notice may be issued if the regulator has ‘reasonable grounds to believe’ that
the alleged offence kas been committed. Ta no other infringement notice scheme is the
cowt's discretion as to penalty (if the alleged offence is prosecuted) limited m the
manter proposcd in the CLERP 9 scheme.” -

12.34  In support of the proposal it is stated that:

This provess would gupplement existing criminal and civil court procedures, I would
remady a significant gap in the current enforcerment framework by Zacilitarivg the im-
position of a financial penalty in refation to relatively minor conttaventions of the re-
pime that would ot otherwise be pursued through the courts and in relation to which
ASIC congidar a relasively small finaneial pepaity would bcjustiﬁ;cd. The capacity to
fssuc an infingement aotce would alse zllow ASIC w siznal its views concerning
apprupriaze disclnsuse practices to lsted eniltics mere sffcetively than through court
action aloue.™

1235 The ALRC comsicers that the proposed infringement notice scheme has sev-
eral probleros and does not recommend that it be used as @ madel for other ufringe-
ment notice schemes. In particular, the ALRC is concerned at the proposed resiriction
on the court™s discretion 1o fix the quantum of penalty if a finding of contravention is
madte, Asking the court to confirm an amount set by a regulator would appear to raise
hapter Ui issues. ¥ The ALRCs preferred model iz that the infringement notice be
nsed as an administrative mechanism to deal with a matter, but if the amount specitied
in the infringement notice is not paid by the person w0 whom the netice has been is-
sued, then the matter be treated in the same way as any other alleged offence or contra-
vention, that Is, proceedings may be institued by the regulator anforee the
contravention in the normal way and those proceedings wouid follow the usual court
procedure. The ALRC is also not convinced that alleged contraventions of continuous
disclostre provisions are appropriate conTaventions to be dezlt with by way of an in-
tringement notice as they involve subjective judgments as 1o the materiality of
information and are, thercfore, contraventions involving a *state of mind’ etement,

1236 An additional difficulty with the scheme is the stated proposed size of the pen-
alty, CLERP 9 proposes raising the maximum penalty for a corporation in breach of
the continuous disclosure requiraments to $1 million. An amounl under an infringe-
ment sotice scheme must be a fixed swn; typically, it is not more than one-fifth of the
maximum penalty which can be imposed by & courl for the breach, and the ALRC es-
dorses this approach. In the propased scheme, this would entail an amount specified as
payable in the winfringement notice of up to $200,000, potentially more than a court
would impose if the matter proceeded to & hearing. The CLERP 9 proposal said in rela-
tion io the penalty:

e See [or exaciple Enviranmemt Prolochen and . Riediversity Conservation Repwlations 2000 (G,
rep 1614 and Fishories Momagement Regwlations 1502 (Cth), rep 45 which specifically negree this
proposition

0 Treaswry, CLERF 9. Curporate Disglowsure -— Strangthening the flngreial reporting Jrumawork,
CWE TTENSTTY. gov. an/eontatitemasp Tpageld= & ContentD-403 >, 18 Sepremnber 2002, 149,

3 O this poult set Recomruendarion 12-8{o). .
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ft would remady a sigaificant g4p in the current enforcement framework by fecilitut-
iny the imposition of a financial penzity in relation to relasively minor contraventions
of the regime that would not otherwise be pursued through the couns and in relaion
to which ASIC vonsidors & relatively small fingncial penalty would be jugiified.®

12.37  In a consuliation with the ALRC, officers of ASIC indicated thay the {ikely
penalty might be ‘teas of thousands of dollars™ ¥ See discussion of the amount that
might be specified as payable in an infringement notice at para 12.43,

tL38  ASIC officers also indicated they would uge publicity in conjunction with in-
fringerneit notives.™ This raises additional issues because it 1s generally reparded that
payment of an jafringement notice is not #n sdmission of liability. This point is dis-

cussed at pura 12.75 10 12.73.
Use of private contractors

1239 "The Terms of Reference for this Inquiry require the ALRC to consider what
limitations, i any, should exist on the use of persons other than officers or members of
goverment depattments and agencies {for cxampie, employees of private contraciorg)
to issu infringement notices or other process for the payment of administative penal-
ties, The use of private contractors, and the issues it raisos for the accouniabiiity of
penalty decision-making, has been considered in detail jn the coniext of quasi-penalties
in chapter 22. The ALRC is not aware of the use of privite contractors to serve in-
fringement notices in any federal schemes {(although it does note that in some schemes
nelices may be served on behalf of the Commonweslth by authorised Statc or Territory
officers).™ Under Swte and Territory schemes, notices may generally be scrved hy
‘authorised officers’ whick might include persons other than govermnment enplovees,
for example council paking inspectors. It is known that some councils in New South
Wales have ‘guteourced’ parking merer und pawrol services o private contractars.

12.40° The ALRC sees o legal impediment to the use of private contractars o 13508
in{ringement notices provided that e safeguards outlined in Recommendation 27-3 to
22-6 are followad.

Offences and contraventions suitable for infringement notice schemes

1241 As noted above. mfricgement notices are routinely used ai both State and Ter-
ritory and foders) level to deal with minor criminal offences, One example often re.
ferred 1o is i parking oifence. The features of the offences for which an mfringement
notee may be iasued rmost commonly are that the offences:

. Are low-level offences attracting relatively low monetary penalties whicl: means
that the amount specified as pavabls in an infingement rolice (if caleulated as 2

32 Trensury, CLERP 00 Corporute fusclisure - - Strengthening the fingmcial reporting Jramework,
‘='\r«'w’\1'.lrt:ﬂ$‘.iry._L',D'.r‘.Llw';:Dnlmlitcm.aS‘_D'."pitgeld=&C£mtenl[D=‘403'J', 18 Septeynber 2002, para £.5.5,

Bl Australiun Secoritics & investmenty Comrmission. Consultasion, Sydney. 5 Seprember 2002,

84 bzt :

33 See for vrample, Fisheriey Marnagement Act 1097 (Cth). ¢ 83 (detiniuoy uf ‘officet™); Envirurment Pro-

fection und Aivdiversity Convervation Avi 1950 (T, 3 393 (delnition of ‘rangur’).
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percentage of the maxiimum penaity that a court could impose for the offence)
will not be a substantial amount;*

. Are high-volume offences meaning that they ccour frequently and if enforced
through the courts would add considerably to the court’s workload and involve
significant resources of the reguiator o investigate and piepare cases, resources
which might be better used encouraging cemplianes by the regulated commu-
nity rather than enforeing numerows small instances of non-compliance. The
high volume and low amount paysble might be said 10 justify foregoing some of
the procedural safeguards inhereot in the criminal process in the interests of ef-
ficiency; '

. 130 mot invelve any significant forensic enquiry or subjective elements such ag
state of mind or fault. The offence is usually based on the occurrence of an cvent
or the exiswence of a ser of circumstances as 2 matter of fact; for example, camp-
ing in an unauthorissd area.’’

1242 In the ALRC's opinion. in the criminal sphere, infringement notice schemes
are only suitsbic to deal with high-valume, low penalty eriminal offences of swict or
absolute liability. On this point the ALRC notes with approval the recommendation
made by the Senate Standing Committes for the Scrutiny of Bills in its report on. the
Appliccrion of Absolute and Strict Liabifiry Offences in Commoniuea{m Legislation that
“iafringement notices should used only for sirict bability offences’.” The ALRC alkso
notes with approval the recummendation that ‘strict lfability offepces should be applied
only where the penaity does not include imprisonment and whers there 1s 2 cap on
monetary penaltics; the general Comaonwealth criteria of 60 penalty uniis ($6600 for
an indl:fiduai and $33,000 for a bedy corporate) appears to be a reasonable maxi-
o '

1743 One method o discourage the use of infringement notices for matters which
are serious enough as to warrani court action, either because of the need to securc &
high penaity as deterrence, or the need ta provide greater procedural protections for the
alleged offender, would be 10 cap the maximum smount that could be speeified 4s pay-
ahie in an infdngement notice. This would appear to be particularly soited to infringe-
ment notices applying to non-criminal condraventions where the muximuin penalty
specified in the legisfation may be substantial and the conduct which might constitute a
contraveniion runge from low-level, one-off and isolated occurrences 1o high-level, or-
ganised, systematic and ongoing non-compliance. In thig cireumstance it is difficult to
Propose 4 maximum amount payabie in an infringement noticks by reference to the
faximom pepalty that a courr could impose, as the cesuli might be that the amount

3 The higheit smovar idemrilied by the ALRC in a federa! infringement notica scherne i $53000 for 1 body

curporate under & 299 and 23 of the Migrafion Acr.
87 Enviroament Brotection and Bindiversity Conservation Regulations 2000 (Cla), regs 12.28.
82 Senate Standing Commitee for the Seruliny of Bills, Applicativn of dbsolute and Strict Liability Offences

in Cummemvealih Legislation (3002}, AGPS, 282,
£ Ihid, 284.



:

'
-=3

o
ey
]
=i
=1
B3]
oy
L)
[ et
[ k)
Cal
o
[ e}
e
c_
L
[ ]
==

Infringement Notices 441

specified as payabie in the infringement notice far exceeds the likely penaity that a
court would impose. :

1244 Courts take into consideration a range of factors when setting penalties, In-
fringement notice schemes adopt a ‘one size fits all” approach that is only acceptable
when the resulf is that the amount payable is Jess than the expected penalty that a court
wonld impose. Regulators should not be in 2 position to use an infringement notice to
atemnpt to secure 4 higher penalty than would likely be fmposed by a court if success-
ful action wer¢ taken. There must be some wade-off for relieving the regulator of the
burden of proving its allegations in court; a lesser penalty appears to be an appropriate
trade~off, Equally there peeds to be some disinceniive 1w the inapproprate use of in-
frivgement notices for marters which are serious enough ag to warrant being dealt with
by & court, rather than zn administrative process.

;

12.45  The type of non-criminal contraventions that the ALRC considers might ap-
propriately be dealt with by way of an infingement notce schemes include require-
ments Lo provide information to the regulator within & specified petiod or in & specifted
form.” ‘The ALRC notes in this regard the comments of the Australian Broadcasting
Authority that infringement notice schemes mipht be approgtiate in the context whaore
there 15 2 failure to provide notification ot information to the regulator and this failure
pmmuuliy reduces the [regulator’s] effectiveness in parforming its regulf.tox-y fune-
rions”.”’ The ALRC would qualify this view, however, to exclude any provision of -
formation that required & subjective assessment to be made, for examgple, as to the
materiality of the mformation. Infingement notices wenld only be appropriaic where
the informarion required to be provided was purely factuz] and was within the knowl-
edge of the person raquired to provide it.

1246 The ALRC acknowledges that specifying the amount payable in an mmngz—
ment notice by reference 10 the maximum penalty that & court could impose is only
usefi) where that amount i3 ot substantial and wherz there is some cerfainty as to the
amount that a court would likely impose. Whilst these two conditions appear to be sat-
istled in relation to low-level criminal offences, the same canuot be said for non-
criminal contraventions. The ALRC’s research has shown that maximum penalties for
nop-criminal contraventions are generally significantly .higher than for comparable
crimminal offences and there is substantial Jumpmdence particuidrly in relation to mar-
ket offences, that shows that courts rarely, if ever, impose the maximum penalty. For
these reasons, the ALRC congiders that the amount specified as payable in an in-
fringeinent notice should not be more than 12 penalty uiits for both infringement no-
tices tssued in response to alleged criminal offences and (br those issued in response to
alleged non-criminal contraventions. Sec the discussion below at para 12.61.

9 Sex for example A imaaciol Sector (Collection of Data) Aer 2601 {Cih), 5 96D 2nd 13(9),
41 Ausiralian Brosgenstng Authority, Submission CAP 23, 14 October 2002, 10,





